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Executive Summary

Maui County, like the rest of the Hawaiian Islands, is experiencing increasing coastal
erosion from the mounting effects of climate change. Beaches are being lost, buildings
are being threatened, parks are being undermined, and critical infrastructure is
succumbing to persistent wave and inundation. Moreover, nearshore coastal
ecosystems, including reefs, are being degraded by erosion-based sedimentation,
further intensifying shoreline loss, and affecting public health, safety, and welfare.

To respond to these threats, planners are having to reevaluate the interface between the
ocean, shoreline, and upland development. New planning paradigms for protecting the
environment, sandy beaches, community infrastructure and housing is demanding that
future development be located out of harm’s way, and existing development exposed to
sea-level-rise be further scrutinized, and where warranted, removed, reconfigured, or
relocated further inland.

As sea levels have risen and are projected to rise significantly, and stronger and more
frequent storms have occurred, the Planning Department has faced a significant
increase in emergency permitting to protect buildings and infrastructure. Adding to this
workload burden, are a growing number of highly complex, multi-jurisdictional permit
requests to deploy on- and off-shore erosion interventions, such as sandbag armoring,
beach nourishment, revetments, and groins. Meanwhile, the usual volume of permits for
Special Management Area and Shoreline Setback Approvals and Determinations are
unabated, resulting in overburdened staff, and delaying much needed approvals and
proactive scientific- and community-based planning efforts to proactively manage Maui’s
coast lines.

In response to these concerns, the Maui County Planning Department, in May 2020,
requested proposals to provide recommendations for a consolidated and streamlined
shoreline permitting system (RFP 19-20/P-149). The purpose and intent of the project
is to improve the effectiveness of the County’s shoreline permit processing by
streamlining coastal permitting at the County and State levels while, at the same time,
ensuring public transparency is preserved, best management practices are followed,
and County and State environmental policies are implemented.

The Planning Process

This project aims to provide decision-makers with a clear, realistic understanding of the
types of actions that can be taken to consolidate and streamline the existing shoreline
permitting system. The recommendations range from short-term administrative actions-
to longer-term systemic changes, including those that may require amendments to
legislation or administrative rules.
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Preparing the recommendations consisted of five phases of work, from July 2020 to
November 2022:

Phase 1 — Research

Document existing shoreline projects and their associated permits, processes,
procedures, and redundancies. Access permit volumes, content and process
requirements, procedures, and outcomes. Review and analyze HRS Chapter 205A,
Hawaii’'s Coastal Zone Management, and County of Maui Chapter 202, SMA Rules,
and Chapter 203, Shoreline Rules, for process inefficiencies, redundant and overly
burdensome content requirements, and streamlining opportunities.

Phase 2 - Identify Streamlining Models Inside Hawaii

Review, access, and document innovative governmental permit streamlining projects
conducted within the State of Hawaii.

Phase 3 — Identify Streamlining Models Outside Hawaii

Review, access, and document innovative shoreline permit streamlining processes
conducted outside Hawaii.

Phase 4 — Conduct Agency Stakeholder Outreach

Seek feedback from County and State of Hawaii coastal zone management
professionals regarding shoreline permit streamlining and consolidation opportunities
and constraints. Vet preliminary recommendations for their administrative and
programmatic feasibility, potential unintended consequences, effectiveness, and
priority.

Phase 5 — Prepare Draft and Final Streamlining Recommendations
Prepare the draft recommendations using the findings generated through the first
four phases. Present the recommendations to the Client for review and comment.
Update and finalize the recommendations using the input and findings through phase
five.

Plan Organization

The report is organized into the following nine chapters:
Chapter 1, Volume of Coastal Permits, quantifies the number and types of coastal

permits to inform and evaluate workflow, multi-jurisdictional and County processes,
and streamlining opportunities.
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Chapter 2, Coastal Permitting Process, evaluates the regulatory framework
establishing Maui's coastal permitting processes and procedures. This chapter aims
to enlighten why and how these existing systems operate to assess these processes
and procedures more critically for streamlining opportunities.

Chapter 3, Tiered Assessments, applies the concept of tiering the assessment
process using a systematic methodology to achieve improved SMA permit
processing.

Chapter 4, Areas of Particular Concern, adjusts the previous findings, where
warranted, for exposure to coastal hazards and other uniquely sensitive
environmental areas.

Chapter 5, No Needs, applies the same methodology described in Chapters 3 and 4
to evaluate the Categorical Exemptions that the Department has proposed for the
Maui Planning Commission’s SMA and Shoreline Rule Amendments as “No Needs”
(12-202-11.5, 12-203-10).

Chapter 6, Declarations, describes the need for and application of declarations using
the Tiered SMA Assessment methodology.

Chapter 7, Permit Streamlining, reviews streamlined permitting processes at the
State and federal levels both inside and outside of Hawaii. Chapter 7 looks for
synergies and opportunities to improve coastal permitting processes by learning how
other programs improved their processes and procedures.

Chapter 8, Permit Consolidation, describes and evaluates opportunities to
consolidate the preparation and processing of shoreline permit applications,
documenting potential time savings, advantages, and disadvantages of consolidated
processing.

Chapter 9, Recommendations, provides recommendations, ideas, and suggestions
for improving the coastal permitting system on the Island of Maui.

Key Findings and Recommendations

While well intentioned, the SMA ¢ Implement a three-tiered SMA Assessment review
Assessment process is poorly designed process through an update of the SMA Rules:

and executed, yielding high-costs = Tier 1 — actions with negligible impacts
relative to benefits. = Tier 2 — actions that can be mitigated with

standardized BMPs
= Tier 3 — actions that may have a cumulative
impact that requires tailored BMPs
o Prepare a SMA Assessment matrix that separates HRS
Chapter 205A-22, exempt actions into the above
referenced tiers.
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State of Hawaii agencies, including the
Department of Land & Natural
Resources Office of Conservation and
Coastal Lands (OCCL), have
implemented programs to streamline,
consolidate, and simplify permitting for
select projects within the State’s
jurisdiction. A review of these programs
identified several key features that
facilitated their successful
implementation.

OCCL’s Ho‘ala Loko I'a Program and
SSBN offer innovative consolidation and
streamlining models for select
categories of projects where a
significant public purpose exists. These
programs offer insightful lessons and
strategies for streamlining shoreline
permitting on Maui.

The State of Washington established
the Governor’s Office for Regulatory
Innovation & Assistance. The Office
created the Joint Aquatic Resources
Permit Application (JARPA). The
application covers most, but not all,
coastal authorizations needed at the
local, state and federal levels.

o Adjust the tiering for actions that are in Areas of

Particular Concern (APCs), such as within the Sea-
Level-Rise Exposure Area (SLXRA) or Flood Hazard
Areas (FHAs), where applicable.

Develop standardized BMPs to be applied as warranted
to Tier 2 and Tier 3 actions.

Use signed declarations for Tier 2 actions that require
implementation of BMPs. Such declarations would hold
the landowner accountable while creating a record and
enforcement mechanism for the County.

See Chapters 3 through 6 and Chapter 9 of the Report.

Establish strong political support.

Develop a clear alignment with governmental plans and
policies.

Conduct extensive stakeholder and community
engagement to help design, adopt, and conduct
streamlining programs. For example, have an online
suggestion box where the public can make
recommendations for streamlined permitting or rule
amendments.

Focus on simplification, streamlining, and consolidation.
Establish an executive level office or senior level
position within the administration to pursue regulatory
innovations focused on improving processes.

See Chapters 7 and 9 of the Report.

Consolidated and streamlined application forms (i.e.,
consistent form information and entry requests);
Tiering of projects into categories by level of potential
impacts;

Establishment of an inter-agency working group to
review and comment on projects;

Use of Programmatic EAs and CDUAs;

Targeted use of standardized BMPs and SOPs;
Application of targeted BMPs in lieu of Waiver of Water
Quality Certification; and

Assignment of OCCL as the centralized permit
coordinating agency.

See Chapters 7 and 9 of the Report.

Like JARPA, create an automated permit identifier and
consolidated multi-jurisdictional application form to
facilitate consolidation and streamlining, and better inter-
agency and agency-applicant communication. A
permitting wizard for erosion mitigation projects could
help the public and oceanfront landowners better
understand the process involved in multiple jurisdictional
shorefront situations and could help improve awareness
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One key program feature is an
automated questionnaire, which
identifies the many multi-jurisdictional
permits and associated processes
required of a proposed coastal project.
This enables the public to become
familiar with the breadth of the
permitting process early on, avoiding
costly mistakes, unnecessary delays,
and facilitating better outcomes. A
similar Q&A driven Renewable Energy
Permitting Wizard is available from the
Hawaii Energy

The Special Management Area and
Shoreline Setback Variance have
slightly different notification obligations,
yet these two applications are
processed concurrently with no
distinction between agency comments,
duplicative transmittals, or separate
hearings on the matter.

By avoiding duplicative studies,
analysis, agency transmittals,
commenting, responses, and hearings
the application preparation and
processing schedule can be shortened
by many months.

OCCI's Ho'ala Loko I'a Program and
SSBN have prepared Programmatic
EAs and Programmatic CDUAs to
simplify, streamline, and expedite the
approval of traditional Hawaiian
fishpond restoration projects and small-
scale beach nourishment projects within
the State’s jurisdiction.

These approved, statewide
programmatic documents save
applicants considerable time and
money since the programmatic
documents may be used in lieu of
project specific EAs and CDUAs.

Numerous administrative improvements
and “fixes” were identified to simplify,
streamline, and consolidate Maui
County’s shoreline permitting
processes.

for adaptive realignment measures and appropriate
BMPs.

See Chapters 7 and 9 of the Report.

Expand the concurrent processing of permits. For
example, certain state and county coastal permits (i.e.,
SMA/SSV/CDUA) and processes could be combined and
processed concurrently. Some counties already conduct
concurrent processing.

See Chapter 8 and 9 of the Report.

Programmatic EAs (PEAs) could be prepared for select
categories of projects, or select littoral cells, where
conditions, outcomes, and mitigations are predictable.
For instance, a PEA could be used for repairs to existing
shoreline armoring on the Honokowai coastline, Halama
Street, or in Maalaea Village. A PEA could also be
developed with specified BMPs and SOPs for
emergency response to erosion crisis at known hot
spots, dynamic shorelines, or for sections of roadway
threatened by sea level rise and flooding.

A similar approach for multiple parcels or properties
within a littoral cell could be used for SMA/SSA and/or
CDUA permit applications.

See Chapters 7, 8, and 9 of the Report.

See Chapter 9 of the report.
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Chapter 1 — Volume of Coastal Permits

|. Introduction

A. Purpose
The purpose of Chapter 1 is to quantify the number and types of coastal permits
processed by the Planning Department pursuant to the Coastal Zone
Management Act, HRS 205A. The data is intended to better inform and ground
truth an evaluation of streamlining opportunities and evaluate workflows in the
Planning Department’s coastal zone management program (CZMP). The data
can provide insight into the amount of resources being allocated to different
aspects of the CZMP. For instance, how many permits have required
administrative review versus public hearings.

B. Data Collection Methodology
We captured permit data by accessing and querying the County’s Kiva database
and summarizing the number and types of CZM permits entered each year. We
tallied these different categories of coastal permits into an excel spreadsheet.
The results were then sorted and tabulated on an annual basis over twenty
years, spanning 2001-2020. No attempt was made to determine whether the
Planning Department’s Current or Zoning Division issued the permits or how long
processing times were.

Categories included Special Management Area (SMA) Major permits (SM1),
Minor permits for each island (SM2, SM6, SM7), Emergency permits (SM3),
Exemptions (SM5), and assessment applications (SMX). Data was also
collected and sorted in the same manner for Shoreline Setback Determinations
(SSD), Approvals (SSA), and Variances (SSV). Since “use of the shoreline area”
is one of several triggers necessitating compliance with Hawaii’'s Environmental
Review Law, HRS 343, we also tabulated the number of Environmental
Assessments (EA) and EA Exemptions (EAE) issued.

Two particular years were noted because the erosion rate shoreline setback
rules came into effect in 2004 and size limits on exempt single-family residences
became effective in 2011. These changes may have influenced the number of
permits issued afterwards. EI Nino and ENSO years were identified but showed
no correlation with the number of SMA Emergency permit applications.
Shoreline setback approvals were sorted alphabetically to determine if there
were common words or themes in project titles or project descriptions in Kiva.
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lI. County Shoreline Permit Types and Volumes

A. Data Presentation and Analysis
The results of data collection were consolidated into two tables: Table 1, SMA
Permits and Assessments and Table 2, Shoreline and Environmental Approvals.

Table 1 indicates that SMA Minor permits represent one-quarter of all permitting
and that more than two-thirds of SMA assessments resulted in SMA Exemptions
being issued. This implies that a majority of SMA assessments did not require
conditions to prevent impacts to coastal resources, since they were determined
to be SMA exempt, and exemptions do not have conditions of approval (Figure
1). However, this does not capture how many normally exempt actions were
required to obtain a permit because they had a cumulative impact or ecological
effect. Conversely, the data does not capture the number of times that staff
recommendations resulted in project changes by applicants that avoided,
minimized, or mitigated impacts sufficient to obtain SMA approval.

Table 2 and Figure 2 indicates that Shoreline permits have increased since the
inception of erosion-based shoreline setbacks in October 2004. Shoreline
Variances remained low at 4% of the total, as they should be the exception rather
than the norm. Only 16 of the 49 variances requested or roughly one-third were
for shoreline armoring.

More Environmental Assessment Exemptions (EAE) were issued than shoreline
approvals suggesting that there were projects requiring SMA approval located in
the conservation district, historic district, or that used government lands or funds.
EA review is triggered by work in any of four specific areas or five types of
actions that are discretely defined, yet nearly 90% of the reviews that were
triggered were for projects that were an exempt class of action (Table 2).

B. Findings
During the last decade, the number of SMA Major permits has decreased
considerably compared to the previous decade (107 vs 275), possibly related to
reduced development pressure following the financial crash of 2008 and
economics rather than permitting processes. There were three times as many
SMA Exemptions (7858) as SMA Minor permits with conditions (2533).
Furthermore, SMA Exemptions represented approximately 71% of the SMA
approvals issued since late 2001.

Two SMA boundary amendments (SM4) were processed in 20 years, including
one that was initiated and approved by the Lanai Planning Commission in 2018,
suggesting that digitizing the procedure may not be necessary (Table 2).
Retaining only the paper form of application could remain for the seldom used
procedure.
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There does not appear to be a direct relation between El Nino years and SMA
Emergency permits. SMA Emergency permits do appear to be clustered
together in time and these clusters are increasing in frequency possibly due to
sea level rise, deterioration of shoreline armoring, structures reaching the end of
their lifespan, or a combination of these factors.

For coastal erosion response, SMA Emergency permits are valid for 180 days,
whereas State Conservation District Use Permits are valid for 3 years.
Technically, the Conservation District lies seaward of the last certified shoreline.
Both jurisdictional and temporal considerations are not congruent between the
County and State DLNR.

. Discussion and Recommendations

The findings suggest that a considerable amount of the SMA assessments
processed resulted in SMA Exemptions being issued. The results may support
the concept of a “No Needs” exception as proposed in the Department’s current
SMA rule amendments. However, the findings do not capture projects that were
revised based on staff input such that an exemption could be granted.

The SMA assessment process may be valuable if otherwise exempt actions were
determined to be “development” due to potential adverse effects that were
mitigated through conditions of approval. Similarly, the assessment process
could be deemed valuable if staff planner review resulted in changes to projects
that reduced or eliminated potential adverse impacts to coastal resources.

Maui County’s SMA assessment process grew, in part, out of HB 538 HD2 SD2
when, in 2001, the State Legislature changed HRS 205A-22 definitions of ‘not
development’ as indicated below:

prowded that whenever the authority finds that any excluded use, act|V|ty, or

which] may have a cumulatlve |mpact or a significant enwronmental or ecologlcal
effect on a special management area, that use, activity, or operation shall be
defined as "development" for the purpose of this part."

Importantly, we did not find records of SMA Assessments for “transfers of title to
land”, or “creation or termination easements, covenants, or other rights in
structures or land”, which are defined as not development (HRS 205A-22,
categories 9 & 10). Perhaps this is because these otherwise exempt actions are
assumed to not have a cumulative impact or a significant environmental or
ecological effect on an SMA resource, or because they are not a ‘use’ as defined
in MCC 19.04.040.

Table 2 indicates a high number of EAE’s were issued and that 90% of those

were for actions that trigger environmental review. The SMA assessment
application captures EA review in a one-page, simple check list fashion. This
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suggest a “No Needs” type of assessment for SMA exempt activities could be
successfully implemented depending on its process and procedure. A regular
publication in the Office of Environmental Quality Control (OEQC) Environmental
Notice of SMA “No Needs” actions, similar to the Department’s EAE list might be
a viable mechanism.

Agencies also publish an annual list of actions that they have determined to be
exempt based on their experience. A similar list could be developed for common
actions in the SMA that have been found to not have a significant adverse effect.
This could be similar to the “No Needs” list developed by staff planners
experience. This may be a reasonable alternative in that it fosters transparency
and provides opportunities for revisiting such exceptions or exemptions on a
routine basis rather than having to amend the rules. For instance, State agency
EAE lists are often updated annually and published in the OEQC Environmental
Notice allowing for public comment. A similar SMA “No Needs” could potentially
be published in a similar manner for de minimus actions throughout the year.

[1l. Cross-Jurisdictional Shoreline Data

A. Data Collection
Inquiries were made of staff at the Department of Land and Natural Resources
(DLNR) Maui Land Division Office (MLDO), Survey Division, and the Office of
Conservation and Coastal Lands (OCCL) relative to researching past and current
permits. Board agendas and agency websites were also mined for relevant
information.

Right-of-Entry and Revocable Permits

The DLNR MLDO indicated that Right-of-Entry (ROE) permits are not tracked in
a computer database available to the public and accessing past records of ROE
issuance was constrained. In contrast, Revocable Permits (RP) are presented to
the Board of Land and Natural Resources (BLNR) and therefore tracked
annually. In response to ROE issues for erosion mitigation on Oahu’s north
shore, the Land Division instituted an internal policy change in 2021. The Land
Division began requiring applicants working seaward of the shoreline or placing
materials seaward of the shoreline to obtain an RP. The RP can be used to
collect rent and/or collect a performance bond to protect the environment, unlike
the ROE which requires proof of liability insurance naming the State of Hawaii.
The new policy will allow the Land Division to better track, manage, and report on
authorizations they have granted since the status of RPs granted are reported to
the BLNR annually. But this also involves additional paperwork above and
beyond a ROE. The RP is a common vehicle that DLNR uses to generate
revenue from the rent or lease of State land aside from longer term easements.
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Shoreline Certification

A certified shoreline survey (current or past) is normally a required submittal for
County oceanfront SMA, Shoreline, or State CDUP applications. The DLNR
Survey Division publishes shoreline certification requests in the semi-monthly
OEQC Environmental Notice. The public may comment on a survey for 15 days
after publication. The agency uses a chronological alpha-numeric code
beginning with MA for Maui. The agency publishes their inspection schedule for
the year on their website and lists the survey map and site photos for each
certification application during the inspection period. They retain a digital archive
of past surveys that can be provided upon request for individual properties using
a TMK. Maps listing past shoreline surveys and survey documents can be
reviewed in the Survey Division’s Honolulu offices but are not accessible to the
public online.

Site Plan Approvals and Conservation District Use Permits

The DLNR OCCL assigns a unique alpha-numeric code to Site Plan Approvals
(SPA) and Conservation District Use Permits (CDUP) whether they be
Department approved or Board approvals. For Maui, the code begins with MA
followed by the year and the chronological number of approvals granted state-
wide. Accordingly, MA 20-68 would be the 68" permit issued statewide in the
year 2020. Records are stored at DLNR Offices in Honolulu and can be
accessed digitally by staff but cannot be accessed via the internet by the public.
The agency also has a library for hard copies. Attempts to digitize past
applications were problematic and have been unsuccessful. Currently, active
applications (CDUA) are posted on the agency’s website and could form a digital
archive over time, but there is not a publicly searchable online database at this
time.

Environmental Review, HRS 343

Areas seaward of the shoreline are within the resource subzone of the
conservation district. Work within a conservation district triggers compliance with
Hawaii’'s Environmental Law and requires DLNR OCCL approval. If a FONSI or
EAE has been granted by another agency, such as the County Planning
Department through the Shoreline Setback Approval process, then a separate
EA compliance document may not be necessary depending on the accepting
authority and the most discretionary permit.

An EA-FONSI or FEIS is normally required to be completed prior to and in
support of a CDUP, although the BLNR hearing on both the Final EA and CDUP
can be held concurrently, at the applicant’s risk given challenge and contested
case periods.

The Office of Environmental Quality Control’s online library was queried for EA
and EIS documents published and sorted by Island. The title of published EA or
EIS records over the past 20 years were tallied, with additional review of
publications since 1977 but the latter archive is spotty and incomplete.
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B. Findings
According to BLNR submittals in 2020, the MLDO managed about 70 RPs in
2019 of which only a handful were for shoreline armoring, with a few for
maintaining landscaping and public access along the shoreline. The majority of
those for shoreline armoring were proposed to be converted to long-term
easements of 25 or 55 years in length, rather than annual RPs.

The number of EA/EIS can serve as a surrogate for the number of CDUPs since
the use of a conservation district is a trigger for compliance with HRS Ch 343
necessitating EA/EIS review. This was confirmed by conducting a review of the
CDUPs scheduled on the BLNRs agenda during the past five years.

Full Environmental Assessments have dropped significantly over the past decade
in comparison to the decade before. State rule amendments for EA/EIS that took
effect in 2019 may also have contributed to fewer EA’s appearing in recent
versions of the OEQCs Environmental Notice.

Over the past two decades, there have been at least 16 private and 4 public
projects on the island of Maui to mitigate shoreline erosion that submitted an
EA/EIS. The following documents these erosion control efforts:
- 13 involved some form of armoring to mitigate shoreline erosion.
- 3 envisioned installing groins that extended into State waters.
- 3 appear to not have been completed or receive approval.
- 3 did not include shoreline armoring of which:
o 1 was for beach replenishment, and
o 1 was for an artificial reef.

Overall, the majority of the locations were on West Maui, although erosion
mitigation projects were also proposed in South Maui and on Maui’s north shore.

C. Discussion and Recommendations
DLNR has initiated several permit streamlining endeavors including fishpond
restoration, small scale beach nourishment (SSBN), and revocable permits. In
the former two, a major reduction in processing time was achieved.

For fishpond and beach nourishment, applicants are not required to obtain an
additional water quality certification from the Hawaii Department of Health
(HDOH) after being granted a CDUP. The need to obtain a 401 Water Quality
Certification from the HDOH can contribute significantly to delays of a project.
Another reduction in time resulted for fishpond restoration by implementing a
tiered system of pre-consultation and review of Best Management Practices with
the US Army Corp of Engineers to qualify for a Nationwide Permit approval
(NWP). The streamlined process incorporates a single permit application for
review by an advisory group of relevant resource agencies instead of a series of
single-agency applications.
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The DLNR is also exploring the possibility of an agreement with the U.S. Army
Corps of Engineers, HDOH, and Coastal Zone Management Program to develop
a streamlined inter-agency programmatic permit for SSBN projects. A similar
agreement could be developed with Maui County regarding concurrent
processing of public hearing approved projects.

For shoreline projects landward of the certified shoreline, once Flood, SMA and
Shoreline approval are granted, a county building and/or grading permit can be
processed. But construction related SMA / Shoreline permit conditions must be
recorded on the grading permit plan set before its issuance.

For shoreline projects seaward of the certified shoreline, county building and
grading permits may be required as a condition of DLNR OCCL approval.
Shoreline armoring projects that extend into nearshore waters and have obtained
a CDUP, must obtain a 401 Water Quality Certification from the Hawaii
Department of Health, approval from the U.S. Army Corps of Engineers (JD,
NWP or DA), and a Coastal Zone Management Consistency Determination from
the State Office of Planning.

These latter permits take a considerable amount of time, effort and money to
obtain. As a result, erosion mitigation projects seaward of the shoreline that
obtain county SMA or Shoreline approval may not receive State or federal
approvals, and vice versa, despite an extensive investment of time, money, and
effort.
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SMA Permits and Assessments from 2001 to 2020
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Figure 1: SMA Permits and Assessments, 2001-2020.
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Shoreline Setback Authorizations from 2001 to 2020
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Figure 2: Shoreline Setback Authorizations, 2001-2020.
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Table 1: SMA Permits & Assessments

SMA Permits & Assessments

2001-2020

Major Minor Exempt Molokai Lanai Emergency Assessments
Year SM1 SM2 SM5 SM6  SM7 SM3  Total* SMX
2001 23 113 418 3 2 1 560 85
2002 28 192 467 6 2 1 696 711
2003 29 210 470 7 3 2 721 793
2004 36 134 560 3 1 5 739 819
2005 42 174 504 1 1 1 723 747
2006 41 107 519 3 0 3 673 621
2007 20 111 429 0 1 10 571 548
2008 26 81 368 2 0 6 483 573
2009 20 93 376 7 0 5 501 472
2010 10 95 357 9 2 478 524
2011 8 127 397 4 0 16 552 567
2012 9 160 392 9 1 575 560
2013 18 146 377 14 2 560 608
2014 9 143 432 7 6 605 611
2015 12 103 390 9 2 16 532 533
2016 9 142 378 4 3 5 541 550
2017 7 95 245 2 1 10 360 433
2018 12 94 274 2 1 12 395 411
2019 9 125 264 2 1 7 408 516
2020 14 88 241 1 0 1 345 439
Subtotals 382 2533 7858 95 29 121 11018 11121
;*evaerrage PET 191 12665 3929 475 145 6.05 550.9 556.05
Weekly 2.4 7.6 10.59 10.69
% of total 3% 23% 1% 1% 0% 1%

*Figures and totals may not align due to do denials, withdraws, and closed applications.
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Table 2: Shoreline & Environmental Approvals

Shoreline & Environmental Approvals

2001-2020

Determination Approval Variance Environmental EA

Assessment Exemption
Year SSD SSA SSV  Subtotal* EA EAE Total*
2001 0 17 3 17 10 0 10
2002 0 19 1 19 10 0 10
2003 0 20 2 20 9 53 62
2004 0 22 0 22 17 96 113
2005 17 37 6 54 16 59 75
2006 12 34 6 46 20 54 74
2007 17 31 3 48 16 41 57
2008 4 49 4 53 9 75 84
2009 2 36 5 38 8 57 65
2010 5 36 1 41 5 93 98
2011 7 92 1 99 6 116 122
2012 6 70 4 76 6 111 117
2013 7 65 3 72 4 109 113
2014 2 78 3 80 2 110 112
2015 1 76 0 77 7 93 100
2016 0 75 4 75 1 93 94
2017 2 56 0 58 0 62 62
2018 2 52 0 54 2 62 64
2019 5 75 1 80 0 78 78
2020 3 59 2 62 5 62 67
Subtotals 92 999 49 1091 153 1424 1577
I’?e‘;e;iff 46  49.95 245 5455 7.65 712 78.85
Weekly 0.96 1.05 1.37 1.52

% of total 8% 92% 4% 10% 90%

*Figures and totals may not align due to do denials, withdraws, and closed applications.
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Chapter 2 — Coastal Permitting Process

|.  County Permitting Processes & Procedures

A. Purpose
Chapter 2 evaluates the regulatory framework establishing Maui's coastal
permitting processes and procedures. The chapter aims to enlighten why and
how these existing systems exist so the Department can more critically assess
these processes and procedures for streamlining opportunities.

B. Regulatory Framework, State Law
The Hawaii Coastal Zone Management Act, HRS 205A, provides for
participation in the voluntary federal Coastal Zone Management (CZM) Program
and its funding. The State program establishes Special Management Areas
(SMA’s) to protect the coastal zone resources of the State of Hawaii. The law
creates a broad legal framework from which each County implements detailed
rules and regulatory oversight to further the purpose, objectives, policies, and
guidelines of the State law.

Key features of the State law and its implementation include:

§205-2 Coastal zone management program; objectives and policies.
Provides a comprehensive set of objectives for ten resources to be better
managed through the implementation of 46 policies. The law’s objectives and
policies focus on both management activities and regulatory oversight of
public and private activities within the coastal zone.

§205-21 Findings and purpose. The Hawaii State Legislature found that
special controls on development were necessary to “avoid permanent losses
of valuable resources.” The Legislature declared “that it is the state policy to
preserve, protect, and where possible, to restore the natural resources of the
coastal zone of Hawaii.”

§205A-27 Designation of special management area authority.

The Legislature granted each island the authority through home rule to
regulate “Development” within the SMA. For Maui County, the Maui Planning
Commission is the designated authority for the Island of Maui, whereas the
Molokai and Lanai Planning Commissions have authority over SMA areas on
their respective islands. In turn, each Commission has delegated the
responsibility for administering portions of the law to the Director of the Maui
County Planning Department.

§205-22 Definitions. The law defines what “development” is and what
development is not. The law lists sixteen activities that are not development,
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unless the activity is determined to: “have a cumulative impact, or a significant
environmental or ecological effect’ on an SMA regulated resource.

§205A-23 County special management area boundaries. Delegates to the
Planning Commission have the power to amend its SMA boundaries.
However, any reduction in size of the boundary must receive a federal CZM
Consistency Determination from the State Office of Planning “to ensure
compliance with the objectives and policies of the State law and federal CZM
program.

The definitions establish three types of SMA permits:

Emergency Permit For situations requiring immediate action to

SM3 prevent substantial physical harm to persons or
property.

Minor Permit For developments valued at less than $500,000

SM2, SM6, SM7 and where no substantial adverse environmental or
ecological effect, or potential cumulative effects will
occur.

(Major) Use Permit For developments valued at more than $500,000

SM1 and/or where substantial adverse environmental,
ecological, or cumulative effects may occur.

§205A-26 Special management area guidelines. Proposed developments
within the SMA are to be reviewed based on twelve guidelines. Broadly
speaking, the guidelines are intended to ensure that developments within the
SMA avoid, minimize, and mitigate adverse impacts on coastal resources
except where clearly outweighed by public health, safety, or interest. The
guidelines also ensure that any development is consistent with the CZM law’s
objectives and policies and complies with a site’s land use designations.

§205A-28 Permit required for development. Requires an SMA permit,
which may have enforceable conditions of approval, for any development
within the SMA.

§205A-29 Special management area use permit procedure. Requires the
respective island Planning Commission, in consultation with the Maui County
Planning Department, to adopt rules establishing processes and procedures
for SMA permitting. This includes permit application procedures, conditions
under which public hearings must be held, and time frames for holding the
hearing with a minimum of twenty days advance notice statewide. The rules
must be consistent with the SMA objectives, policies, and guidelines.
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C. Regulatory Framework, Home Rule
HRS Chapter 205A grants considerable flexibility to the Planning Commissions
and Planning Department in how they design and implement the SMA permitting
system. It is implicit that all proposed activities within the SMA are screened by
the Planning Department to determine if they constitute development or not.
Depending upon the development’s valuation, nature, and/or potential effects,
the State law mandates one of three permit types: Emergency Permit, Minor
Permit, or (Major) Use Permit.

The State law does not mention SMA Assessments. HRS 205A-22 does,
however, state that: “whenever the authority finds that any excluded use, activity,
or operation may have a cumulative impact, or a significant environmental or
ecological effect on a special management area, that use, activity, or operation
shall be defined as "development". How the “authority” finds that any excluded
use may have a cumulative impact, or a significant environmental or ecological
effect is left to the Planning Commission rules to determine.

The Commission’s rules prescribe the application content requirements,
processing procedures, administrative time frames, agency commenting periods,
discretionary decision making, and record keeping. To illustrate, the Molokai
Planning Commission reviews all SMA approvals, including SMA exemptions
determined by the Director. In contrast, the Maui Planning Commission merely
concurs with the Director’s issuance of an SMA exemption, and there is no other
public notification. This difference is a matter of procedural preference and home
rule rather than a legal requirement of HRS 205A, the State’s Coastal Zone
Management Act.

One objective of the law is to improve the development review process,
communication, and public participation in the management of coastal resources
and hazards (§205A-2(b)(7)(A)). To achieve this objective, §205A-2(c)(7)
stipulates the following policies:

(A) Use, implement, and enforce existing law effectively to the maximum
extent possible in managing present and future coastal zone
development;

(B) Facilitate timely processing of applications for development permits and
resolve overlapping or conflicting permit requirements.

Conducting regular reviews of the SMA rules to seek greater efficacy of
regulatory processes is consistent with the law’s objectives and policies.
However, any proposed streamlining changes should further the objectives,
policies, and guidelines of the SMA and improve the clarity of the purpose of the
SMA regulatory system.

Simplification and streamlining that reduces costs and delays for applicants,
makes it easier to understand and administer the law, and enhances the ability to
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protect coastal resources is consistent with the CZM law. Streamlining to free up
governmental resources that can be invested into protecting the County’s coastal
zone resources is encouraged if the associated outcomes are consistent with the
State objectives, policies, and guidelines.

. County Special Management Area Rules, 12-202

To implement the State law’s objectives and policies, the Department or the
Commission, as appropriate, must fully consider ecological, cultural, historical,
and aesthetic values as well as needs for economic development (§12-202-10).
When reviewing developments, the twelve guidelines in HRS 205A-26 shall be
used.

Key features of the Maui Planning Commission’s SMA rules are:

§12-202-12 Assessment and determination procedures. The SMA rules
require that all proposed actions within the SMA be subject to an assessment
process to determine if an action is a development or not. Any “excluded use,
activity, or operation” that does not have a cumulative impact, or a significant
environmental or ecological effect may be authorized as an SMA Exemption.
If an activity is not exempt, then an SMA Minor Permit, Major Use Permit, or
Emergency Permit is required (Figure 3).

The assessment application requires the submittal of detailed ownership, land
use, and project-related documentation.

§12-202-14 Special management area minor permit procedures. A
Development subject to a Minor Permit submits the same supporting
documentation and information that is required of an Exempt activity that is
Not Development. The Director will approve the SMA Minor Permit, deny it,
or approve it with conditions. The Applicant and the Maui Planning
Commission are notified of the Director’s determination. The approval is also
published in the Environmental Notice that is distributed statewide.

§12-202-15 Special management area use permit procedures.

Per HRS 205A-22 Definitions, a development that costs more than $500,000
is subject to an SMA (Major) Use Permit. A separate application is required
but includes much of the same documentation required of the SMA
Assessment application. Added requirements include a more expensive
application fee, a list of property owners within 500 feet, public notice details,
and other relevant documentation deemed necessary to evaluate the impacts
of the development.

The SMA Use Permit requires public notification and a public hearing as
prescribed in §12-202-13. A presentation before the Urban Design and
Review Board may be required. Pre-consultation with agencies and
stakeholders is prudent and comments from governmental agencies,
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stakeholders, and the public are typically addressed before the public
hearing. The SMA Use Permit is heard by the respective Planning
Commission and may be denied, deferred, approved, or approved with
conditions.

I Proposed Action |7

v A 4
Emergency SMA Permit Defined as
\ - Director approves “Not Deve|opment"
<_|_ - Reported to Commission HRS 205A-22
Defined as - Enforceable conditions
“Development” - Expires in 180 days Y
HRS 205A-22 SMA Assessment
For each of 12 resources, evaluate
the proposed actions:
Less than $500,000 | - Ecological & environmental effects
- Short & long-term effects
X " YES - Cumulative impact
SMA Minor Permit

- Approved by the Planning Director

- Enforceable conditions

- Reported to Planning Commission

- Published in the OEQC Environmental Notice

Significant
Impact ?

—>| More than $500,000 | SMA Exemption
- Approved by the Planning Director
N " - Reported to the Commission
SMA (Major) Use Permit ) e ,l,
N i ¢ licati - No public notification
- Newspaper notice ot appiication - No conditions Grading Permit
- Newspaper notice of hearing date &/or

- Neighbors within 500 feet notified

- Public hearing with public testimony

- Approved by the Planning Commission @

- Standard & project specific conditions
|

Building Permit

\A 4

County
Inspection

Figure 3: Flow chart of the SMA process on the Island of Maui.

§12-202-16 Special management area emergency permit procedures.
Emergency Permits address natural hazards that create an imminent threat to
the public health, safety, and welfare, such as when a habitable structure is
within 20 feet of the ocean and threatened by coastal erosion and/or storm
damage. The Director may place reasonable terms, conditions, and time
stipulations upon an SMA Emergency Permit, and the permit is only valid for
180 days. An Emergency Permit is intended to allow temporary protective
measures while long-term remedial action is planned and permitted.

§12-202-22 Adoption and amendment of special management area
boundaries and maps. State law and the SMA rules allow for the SMA
boundaries and maps filed by the Department on November 19, 1975, to be
amended by the County’s Planning Director. The island’s Planning
Commission may also direct the Planning Director to amend the SMA
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boundaries and maps. However, amendments to SMA boundaries must
further the objectives and policies of HRS Chapter 205A and be consistent
with the County General and Community Plans and must receive a CZM
Consistency Determination from the State Office of Planning.

Only two boundary amendments have been processed in the past two
decades, which implies common acceptance of the location and extent of the
SMA boundary.

Findings and Recommendations

A. Assessment and determination procedures

Section 12-202-12 of the Maui Planning Commission SMA Rules require the
submittal of extensive documentation for any action proposed in the SMA. The
application forms may be complex to the layperson and the documentation
required can be costly to assemble and is often beyond the expertise of many
applicants. Once an assessment application is received by the Planning
Department, the time required to evaluate the application, both in terms of
completeness and compliance with CZM criteria requires significant Planning
Department staffing and time. For instance, a separate Land Use Confirmation
form is required to be completed prior to processing a SMA Assessment
application.

In our review of SMA submittals between 2001 and 2020, 71% of the SMA
Assessment applications were issued an SMA Exemption. Thus, 71% of the filed
applications were for actions that were not determined to be development.
However, despite the nature of the exempt action, the current SMA assessment
procedures demand much of the same type of documentation that is required of
developments that may be much more impactful.

Simplification and streamlining of the SMA Assessment process is suggested.
Many excluded uses, activities, or operations do not produce a direct or
cumulative impact and should be exempted.

With the implementation of best management practices (BMPs), the bulk of other
SMA Assessments would be unlikely to have direct or cumulative impacts based
on past history. For these activities, a simpler and more streamlined process is
warranted to reduce unnecessary permitting time and costs to the Department,
its staff, and the Applicant.

In addition, standardized BMPs could be required for certain types of actions to
be deemed exempt. An online geo-referenced application system with digitized
map overlays of coastal hazards, environmental and cultural resources, and land
use entitlements could offer greater SMA assessment efficacy.
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B. Recommendation for a Tiered SMA Assessment.
The rules could be amended to establish a tiered SMA Assessment process.
Such a process might differentiate between “actions, uses, or operations” by
their potential to cause direct, indirect, or cumulative impacts, and their
proximity to coastal resources and hazards. A three-tiered review could be
structured as follows:

e Tier 1. Tier 1 “exempt actions” are likely to have negligible direct or
indirect environmental, ecological, and/or cumulative impacts. Tier 1
actions would not be subject to the filing of an application by the
property owner with the Planning Department. The impacts from these
types of actions are minimal and de minimis by nature.

e Tier 2. Tier 2 actions are subject to BMPs that satisfactorily address
environmental, ecological, or cumulative impacts. Tier 2 actions would
be subject to a simplified application checklist and signed declaration
by the Applicant attesting to the implementation of BMPs rather than
the filing of the more comprehensive SMA Assessment application.
The Applicant must agree to implement BMPs appropriate for
protecting coastal resources, keeping out of harm’s way and meeting
minimal standards to prevent pollution.

e Tier 3. Tier 3 actions may result in a cumulative or a significant
environmental or ecological impact where applicable BMPs are either
not triggered and/or may not satisfactorily address impacts. These
actions would be subject to the current SMA Assessment application
and processing procedure.

C. Tiered SMA Assessment Matrix
It is suggested that the Maui Planning Commission’s SMA Rules be amended
to incorporate a matrix which segregates the processing of exemptions into
the above-referenced three tiers. The matrix could also serve as internal
policy guidance to expedite reviews of SMA Assessment applications and to
select standardized BMPs appropriate to the proposed action. The matrix
approach could be further empowered by obtaining a CZM Consistency
Determination or confirmation by the State Office of Planning.
The Department has already identified several actions that should not need a
full SMA assessment based on professional planner experience that could be
chronicled in the matrix.

It is further recommended that the tier of assessment be adjusted for
proximity to coastal hazards. In correlation with each tier, a suite of BMPs
would be tailored for specific types of proposed actions and adjusted for its
proximity to coastal hazard areas, such as the Sea Level Rise Exposure
Area, Shoreline Setback Area, or a Special Flood Hazard Area.
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Because of increased environmental sensitivity and/or potential threat to
public health and safety in a coastal hazard area, BMPs could be tailored to
be action and area specific to differentiate between the two. With the
implementation of appropriate BMPs, the potential adverse impacts
associated with many types of proposed actions can be satisfactorily
mitigated.

The matrix, BMPs, and level of assessment or scrutiny would depend on the
proximity of the proposed action to coastal hazards and are addressed in
subsequent chapters.

Implementing a tiered SMA assessment process could result in greater focus
on projects that are proposed in proximity to coastal hazards and more
expedient approval of actions with negligible environmental, ecological or
cumulative effects, thereby raising the efficacy of the SMA permitting and the
regulatory system on the Island of Maui.
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Chapter 3 — Tiered Assessments

Streamlined SMA Assessment Process

In this Chapter, the concept of tiering the assessment process is applied using a
systematic methodology to achieve improved SMA permit processing.

. Purpose

The purpose of a tiered SMA Assessment process is to better align limited staff
resources to focus on actions where significant ecological, environmental, or
cumulative impacts are likely to occur. This is consistent with objective §205A-
2(c)(7), which stipulates the following policies:

(C) Use, implement, and enforce existing law effectively to the maximum
extent possible in managing present and future coastal zone
development; and

(D) Facilitate timely processing of applications for development permits
and resolve overlapping or conflicting permit requirements.

. SMA Assessment Process

The CZM law, HRS 205A, defines “Development” and presumes that it may
cause direct, indirect, significant environmental, ecological, and/or cumulative
impacts. The law allows those activities to be approved by written permit subject
to conditions that avoid, mitigate, or minimize the activity’s adverse effects. The
law also identifies sixteen uses, activities or operations that are excluded from
the definition of development (i.e., exempt). These “Not Development” actions
are exempt from having to obtain an SMA permit, provided that no significant
environmental, ecological, or cumulative impacts occur.

Agency regulators can predict the environmental effects of some exempt
activities using professional judgment and repeated experience with the activity.
For example, it is well documented that grubbing, grading, and trenching in the
Hawaiian Islands can unearth archaeological resources and produce sediment
that can flow into and pollute coastal waters. Accordingly, a variety of best
management practices (BMPs) have been developed and adopted by the
construction industry and government agencies to foster resource protection.
Adverse impacts from some activities can be controlled, reduced, or eliminated
when certain BMPs are properly implemented.

. SMA Guidelines

The SMA guidelines provide specific criteria to evaluate development activities
and to describe unacceptable impacts or outcomes from those activities (HRS
205A-26).
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Normally exempt activities should be elevated to development that requires an
SMA permit if they result in adverse impacts to regulated resources within the
SMA. Actions should require an SMA permit if they involve one or more of the
following:

Loss of access to public beaches, recreation areas, or nature reserves;

Pollution or resource degradation from solid or liquid waste;

Water pollution or turbidity, or degradation of water resources;

Obstruction of public scenic resources;

Deterioration of public recreational amenities;

Construction of structures in danger of flooding, wind damage, storm

surge, landslides, erosion, siltation, or failure in the event of an

earthquake;

7. An accumulation of individual adverse impacts, that even when
outweighed by public health, safety, or a compelling public interest,
result in a significant cumulative impact;

8. Dredging, filing, or altering a bay, estuary, salt marsh, river mouth,
slough, or lagoon;

9. Reductions in the size of a beach or public recreation area;

10. Restricts access to submerged or tidal lands, rivers, or beaches;

11. Interferes or detracts from coastal views;

12. Adversely affects water quality;

13. Reduces areas of open water free of visible structures;

14. Adversely affects fisheries, fishing grounds, or wildlife habitat; and

15. Adversely affects the agricultural use of land.

QahkwN =

Although not mandated by the CZM law, for the sixteen activities listed as “Not
Development” in HRS §205A-22 the Maui Planning Commission SMA rules
require an assessment to determine if the proposed activity may cause a
significant environmental, ecological, or cumulative impact. If the determination
is affirmative, then an SMA permit is required.

The reviewing agency may determine that an exempt activity does not require an
SMA permit based upon the agency’s assessment of the activity’s impacts.
Some actions, because they will individually and cumulatively have minimal or no
significant effects, may be exempt from having to obtain an SMA permit because
they are not development, and the action’s environmental effect is assessed to
be de minimis by nature.

Matrix Assessment Methodology
Chapters 1 and 2 indicate that there is no obligation by the County of Maui to
conduct individual assessments of all proposed actions within the SMA, rather

there is an obligation to require a permit when a proposed action may have a
cumulative impact or a significant environmental or ecological effect.
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A. Impacts Based Approach
One approach to streamlining the assessment process would be to evaluate
whether a proposed action mirrors, or fits into, one of the sixteen excluded
actions defined as “Not Development” in HRS 205A-22. Each of the sixteen
actions could be tested to determine the action’s potential adverse effects and
identify applicable BMPs to mitigate those effects. Applying the four tests below
can determine whether a “Not Development” action may have a cumulative
impact or a significant environmental or ecological effect.

Test 1: What adverse effects could potentially occur from the otherwise exempt
activity based on the SMA Guidelines for “Development”, HRS 205A-
267

Test 2: Are there available BMPs that could mitigate the potential adverse
effects to less than significant?

Test 3: Are those BMPs or mitigation measures already required by other
government regulations?

Test 4: If so, are there thresholds that create gaps in their applicability or
enforceability?

B. Assessment of Impacts and Application of BMPs
Each “Not Development” use, activity, or operation was assessed for potential
impacts that could result from the action (Table 3, Assessment of Excluded Uses,
Activities, or Operations). The potential impacts were evaluated to determine if
there are readily available BMPs to prevent or reduce negative effects on the
resource. The exempt action was then analyzed to determine if ministerial
permits would be required. County and State code was then reviewed to
determine if the ministerial permits would require the implementation of specific
BMPs to address the potential impacts that were identified. Gaps were noted
where a threshold criterion must be met before the specific BMP is triggered, or
where the BMP does not mitigate the action’s impact.

Table 3 identifies the most common impacts that could result from each of the
sixteen activities listed as “Not Development” by HRS 205A-22. For each
activity, BMPs are listed that can reduce potential impacts from the activity to
less than significant or avoid the impact altogether. Since BMPs are often
triggered by the requirement for a ministerial permit, the table notes when a
building or grading permit is required. Table 3 also identifies BMP gaps, where
the application of BMPs could be warranted, and where a gap in coverage may
exist.
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Table 3: Assessment of Excluded Uses, Activities, or Operations (“Not Development”).

EXCLUDED USES, ACTIVITIES, OR
OPERATIONS (HRS 205A-22

POTENTIAL
IMPACT

APPLICABLE BMP’S

PERMIT BMP
REQUIRED GAPS

Construction or reconstruction of a

(1)

single-family residence that is less than
seven thousand five hundred square feet
of floor area, is not situated on a
shoreline parcel or a parcel that is
impacted by waves, storm surges, high
tide, or shoreline erosion, and is not part
of a larger development

Repair or maintenance of roads and
highways within existing rights-of-way

Routine maintenance dredging of existing
streams, channels, and drainage ways

Repair and maintenance of underground
utility lines, including but not limited to
water, sewer, power, and telephone and
minor appurtenant structures such as
pad-mounted transformers and sewer
pump stations

Drainage (flow)
Sedimentation
Archaeology
Flood exposure
Cesspool
pollution
Scenic
resources
Petroleum
pollution
Sedimentation
Archaeology
Dust

Noise

Drainage
Sedimentation
Turbidity
Flooding
Channelization

Drainage
Sedimentation
Archaeology

25

MS4 (Kahului, Paia)

MCC 20.08.035
SHPD 6E review
FDP MCC 19.62

HDOH HAR 11-62

Wastewater

HDOH HAR 11-54/55C

water pollution

NPDES Permit & Erosion
control plan if > 1acre

MCC 20.08.035

HDOH HAR 11-60.1
Fugitive dust control
HDOH HAR 11-46
Community Noise Permit
DOT-HWYS Permanent

BMP Manual

HDOH HAR 11-54/55C

water pollution

HRS 205A-44(a)(3)
DLNR Stream Alteration

Permit

MCC 19.62 Floodway

calculations

HDOH HAR 11-60.1

Dust control

BP req’d Yes, compliance with
GP if >50 CP for privacy wall
cubic yards heights. View plane

(CY) protection

No BP No
GP if >50

CY

For State
highways

in Kahului,

Paia MS4.

No BP No
GP if >50
CY

No BP
GP Limited
Exclusion

Yes, SHPD review
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EXCLUDED USES, ACTIVITIES, OR

OPERATIONS

(5)
(6)

Zoning variances, except for height,
density, parking, and shoreline setback
Repair, maintenance, or interior
alterations to existing structures

Demolition or removal of structures,
except those structures located on any
historic site as designated in national or
state registers

Use of any land for the purpose of
cultivating, planting, growing, and
harvesting plants, crops, trees, and other
agricultural, horticultural, or forestry
products or animal husbandry, or
aquaculture or mariculture of plants or
animals, or other agricultural purposes

Transfer of title to land

Creation or termination of easements,
covenants, or other rights in structures or
land

Subdivision of land into lots greater than
twenty acres in size

POTENTIAL

IMPACT
None

No, exceptin a
flood hazard

area

Historic
Resources

Vectors / rodents

Pollutants /
asbestos
Drainage

Sedimentation

Dust
Pollutants
Pesticides

None
None

Drainage
Habitat

disturbance or
fragmentation

Cultural
resources

APPLICABLE BMP’S
No

In flood zone, repairs are
limited to less than 50%
of the replacement value
over ten years

Vector control HAR 11-
26

Noise HAR 11-46
Asbestos HDOH HAR
11-501

HDOH HAR 11-54/55C
water pollution

NPDES Permit > 1 acre
NRCS Conservation Plan
& Field Office Technical
Guide

MCC 20.08.035

HDOH HAR 11-60.1
Fugitive dust control
Dust control HDOH HAR
11-60.1

Pesticide application
HDOH HAR 11-55
Appendix M

No

No

No
SHPD 6E review

PERMIT
REQUIRED
No BP/GP

No BP/GP

BP if >
$5000
No GP if <
50 CY

No BP
No GP if
NRCS &
Standard
BMPs

No BP/GP
No BP/GP

No BP
No GP
SUBD

No

No trigger for FDP or
SSA Repetitive loss
building in FHZ.
Seawall repairs

Yes, if > 50 years old

No

No
No

No
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EXCLUDED USES, ACTIVITIES, OR

OPERATIONS (HRS 205A-22

(12) Subdivision of a parcel of land into four or
fewer parcels when no construction
activities are proposed; provided that any
land that is so subdivided shall not
thereafter qualify for this exception with
respect to any subsequent subdivision of
any of the resulting parcels

Installation of underground utility lines and
appurtenant aboveground fixtures less
than four feet in height along existing
corridors

(14) Structural and nonstructural
improvements to existing single-family
residences, where otherwise permissible

(15) Nonstructural improvements to existing
commercial or noncommercial structures
Construction, installation, maintenance,
repair, and replacement of emergency
management warning or signal devices

and sirens

(16)

POTENTIAL
IMPACT
Drainage
Sedimentation
Cultural
resources
Infrastructure
Population
increase

Drainage
Sedimentation
Archaeology

Drainage
Sedimentation
Archaeology
Scenic
resources
None

Drainage
Sedimentation
Archaeology
Views

27

APPLICABLE BMP’S

School, Park fees

Fire suppression

upon construction
HDOH HAR 11-54/55C
water pollution

SHPD 6E review

HDOH HAR 11-54/55C
water pollution

MCC 20.08.035

Dust control HDOH HAR
11-60.1

MCC 20.08.035

HDOH HAR 11-54/55C
water pollution

None

MCC 20.08.035

HDOH HAR 11-54/55C
water pollution

Dust control HDOH HAR
11-60.1

PERMIT

BMP

REQUIRED GAPS

No BP
No GP
SUBD

No BP
GP Limited
Exclusion

BP if >
$5000

No BP
No GP
BP, GP
No FDP

Yes, impacts with
development of trunk
infrastructure In SSA
shoreline access,
and submerged land
counts towards
zoning area & density
requirements

Yes, SHPD 6E
review c/o GP
exclusion

Yes, repetitive loss
structure in a FHZ.
Seawalls in SSA

No

Yes, if <50 CY.
No SHPD review.
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lll.  Best Management Practices (BMPs)

Best Management Practices (BMPS) are mitigation actions that are intended to
protect the environment from harm and to ensure that water quality and marine
resources are protected during all phases of a project or activity. They can consist
of actions, processes, or technologies that are designed to prevent or reduce
deleterious impacts to environmental, social, cultural, and/or historic resources from
human activities. BMPs are most associated with the prevention of drainage
impacts to water quality but can be similarly applied to any human activity for the
purpose of protecting the environment.

Table 4, Existing Resource Protection BMPs, categorizes BMPs by potential
resource impact and describes the thresholds for their applicability and any gaps or
particulars that were identified.

BMPs can be triggered when a ministerial permit is required such as a building,
grading, or demolition permit. However, some BMPs may not be triggered until a
certain threshold is met. For instance, excavation of less than 50 cubic yards does
not require a grading permit, but minimum BMPs to protect coastal resources are
required by MCC 20.080.035, which specifies the following:

“Regardless of whether a permit is required pursuant to this
chapter, all grading, grubbing and stockpiling activities shall
provide bmps to the maximum extent practicable to prevent
damage by sedimentation to streams, watercourses, natural
areas and the property of others. It shall be the permittee's
and the property owner's responsibility to ensure that the
bmps are satisfactorily implemented.”

Screening the sixteen actions in Table 3 listed as “Not Development” for activities or
situations that warrant BMPs is a proactive approach for determining the possibility
for development impacts and lowering those impacts to less than significant. For
activities where BMPs are not warranted, there is minimal threat that significant
environmental, ecological, or cumulative impacts will occur.

For example, non-structural interior renovations to existing residential and/or
commercial structures that are located outside of the shoreline setback and flood
hazard areas is an action that is unlikely to negatively impact SMA resources and
should be granted an SMA exemption expeditiously. In contrast, reconstruction of a
pavilion that is in an erosion-prone area should receive more scrutiny to ensure SMA
resource protection.

State and County law prescribe standard BMPs to mitigate a variety of impacts to

the environment. Standard BMPs are accepted industry practice and are written into
regulations and guidance manuals to ensure adequate protection of water quality,
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archaeological resources, air quality, noise abatement, wildlife and marine life
protection, and habitat protection such as dunes, wetlands, and streams.

Table 4: Existing Resource Protection BMPs.

Impact BMPs Applicability Gaps, etc.
Soil Erosion | MCC 20.08 e >50 cubic yards or 2 e Less than 50 cubic
& Sediment | Grading permit feet in vertical height yards or 2 feet in
Control ¢ >1 acre of grubbing vertical height
¢ Less than one acre of
grubbing
MCC 20.08.035 ¢ All grubbing, grading, | e Requires minimum
stockpiling BMP’s
e No permit is required.
MCC 20.08.075 e No grading of a e Requires a dune
primary coastal dune delineation by a coastal
scientist
MCC 18.20.135 Post-construction 18.12.050 Limited
Subdivisions stormwater quality BMPs | subdivision that involves
MS4 requirements (Kahului, | for all subdivisions no streets, drains, or
Paia only) Minor < 1 acre is utilities
disturbed area
Major > 1 acre is
disturbed area
MCC 16.26B.3900 & 3901 Post-construction Minor < 1 acre is
Building Permits stormwater quality BMPs | disturbed area
MS4 requirements (Kahului, | required for: Major > 1 acre is
Paia) e Projects that disturb disturbed area
more than one acre; N/A for SFR < 5000 sf
e Single-family dwellings | impervious surface area
with a total impervious | New construction &
surface over 5,000 sf; | substantial improvements
e All commercial, multi-
family, and industrial
projects; and
¢ All subdivision
projects.
Chapter 15.111 e > more than 1-acre
(Storm Water subdivision or
Rules/Detention) disturbance
NRCS Soil Conservation e Agriculture, ranching, MCC 20.08 (grading
Program, HI Field Office forestry land ordinance) does not
Technical Guide (eHOFG) management apply if there is an
& Conservation Plan approved NRCS
conservation plan
Flood DLNR Stream Alteration Any structure within a
Prevention permit stream corridor
MCC 19.62 Floodway flow No increase in flooding
calculations required allowed in AEF
MCC 19.62 Cumulative Cost No trigger for FDP if no
Analysis prevents BP, SMA, or SSA is
repetitive loss structures | required
in FHZ
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Impact BMPs Applicability Gaps, etc.
Water HAR 11-55 >1 acre of grading Grading less than 1 acre
Pollution NPDES Permit
DOT-HWYS Permanent DOT Highways & ROW | Other roads, streets, and
BMP Manual ROW
HDOH HAR 11-62 Cesspool conversion
HDOH HAR 11-54 Water quality standards
HDOH HAR 11-55 Water pollution control
Chapter 15.111 > more than 1-acre
(Storm Water subdivision or
Rules/Detention) disturbance
Federal CWA Section 10 Rivers and Harbors Act < MHW tidal (smaller)
Clean Water Permit for any new
Act structure in the water

CWA Section 404

Discharge of dredged
and fill material
(including sand
placement)

< MHHW (larger) incl.

coastal wetlands

¢ Individual permits,

o Nationwide permits,
Exemptions

CWA Section 401
HDOH HAR 11-54

Water Quality
Certification &
monitoring

HDOH HAR 11-55

Discharge to state

File CWB NOI Form M

Appendix M waters of biological or
chemical pesticide
Archaeology | HRS 6E Six step review process:

Historic Resources
Inventory (HRI) form is
structure > 50 years old
AIS

AMP

Preservation Plan

o |dentification & inventory

o Evaluation of significance

e Determining Effects (SHPD
No Affect Letter)

e Mitigation Commitments

o Development of Mitigation
Plans

» Verification of Mitigation
Completion

Air Quality Fugitive Dust Control HDOH HAR 11-60.1
Permit

Noise Community Noise Permit HDOH HAR 11-46

Abatement

Dune MCC 20.08.075 No grading of a primary | Requires a dune

protection coastal dune delineation by a coastal
No importation of soils in | scientist. GP exclusions.
the setback area No GP if <50 CY.

Public Vector control HDOH HAR 11-26 Triggered by a demolition

Health permit

Shoreline MCC 18 Access provided at 1500 | where safe to do so

Access feet intervals
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IV. SMA Assessment Tiers

It is suggested that the Maui Planning Commission’s SMA Rules be amended to
establish a three-tiered SMA Assessment process. The process could employ a
matrix that separates the processing of “Not Development” uses, activities, or
operations into three tiers. This may be accomplished by assigning a tier for each
exempt action relative to its potential for environmental, ecological, or cumulative
impacts. The matrix could also serve as internal policy guidance to expedite reviews
of SMA Assessment applications using the mechanisms shown.

A. Three-Tiered SMA Assessment

Tier 1, the least restrictive tier, should comprise “Not Development” uses, activities,
or operations (HRS 205A-22) that do not warrant BMPs. These are actions that are
consistent with the explicit language in the law’s definitions of what is not
development and would thus qualify for an SMA Exemption. No forms, paperwork,
or filings would be necessary for these types of exempt activities.

Tier 2, a more restrictive tier, should comprise “Not Development” uses, activities, or
operations that warrant BMPs or explicit limitations. It is recommended that existing
codified BMPs should be prescribed first. If such BMPs are not triggered, then
project specific BMPs should be administered to Tier 2 actions. These BMPs would
be administered through existing enforcement mechanisms and a declaration
signed by the applicant and concurred by the Planning Department.

Tier 3, the most restrictive tier, would comprise “Not Development” uses, activities,
or operations where cumulative or a significant environmental or ecological impact
could reasonably occur. In this case, applicable BMPs may not be triggered, may not
satisfactorily address adverse impacts, and/or the planner may determine that
additional review is warranted. In this case, the current SMA Assessment
application and processing procedure would be required.

Figures 4 and 5 illustrate the tiered approach to SMA assessments. Table 5, Nature
and Structure of each Tier, presents the common characteristics by which “Not
Development” uses, activities, or operations are categorized into Tiers 1, 2, or 3.

Table 6, Assessment of Excluded Uses, Activities, or Operations and the Resultant
Tier, reports the outcome of the tests when applied to the list of sixteen uses,
activities, or operations that are excluded from the definition of “Development” in
HRS 205A-22. These actions are described as “Not Development” and could be
exempted from having to obtain an SMA permit if they can be shown to not have a
cumulative impact or a significant environmental or ecological effect on an SMA area
or resource. Table 6 assesses the potential impact, applicable BMPs, ministerial
permits, and gaps in BMPs for each “Not Development” action listed in Table 3 using
the methodology illustrated in Figures 4 and 5. The final column in Table 6 assigns
an appropriate level of review (Tier 1, 2 or 3) for the SMA assessment.
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Assessment Tiers

WHEISTS
Tier One?

v HRS 205A-22, “Not
Development”

v No impacts

v' No BMPs are
needed

v Complies with HRS
205A-26

Processing Procedure

No Forms, Paperwork,
or Filing

WHEIETS
Tier Two?

v" HRS 205A-22, “Not
Development”

v’ Potential impacts

v/ BMPs address
impacts

v Complies with HRS
205A-26

Processing Procedure

Signed Declaration,
Concurred by
Department

WHEISES
Tier Three?

v" HRS 205A-22, “Not
Development”

v’ Potential impacts

v' BMP gaps

v Compliance with
HRS 205A-26 in
question

Processing Procedure

Current Application
and Processing
Procedure

Figure 4: Characteristics of the assessment tiers.

Tiering Methodology

TEST

Is it defined as

“Not Development”?
HRS 205A-22 #1-16

1. Are there impacts?
SMA Guidelines HRS 205A-26

2. Are there BMPs to
mitigate impact?

3. Are the BMPs in
other required permits?

4. Are there BMP gaps?

Or other potential impacts?

o e | ves

7S R

1 2 3

Figure 5: Methodology used to assign a tier.
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TIER 1

Assessment Exemption.

Tier 1 “Not Development” uses,
activities, or operations are
those actions determined by the
agency to have negligible direct
or indirect environmental,
ecological, and/or cumulative
impacts.

Tier 1 uses, activities, or
operations would not be
required to file an SMA
Assessment application with
the Planning Department. Such
actions fit within the definition
provided by law at HRS 205A-
22 and have not been found to
produce impacts that are
contrary to the SMA guidelines,
(HRS 205A-26).

Tier 1 uses, activities, or
operations are thus “Not
Development” and are not
required to obtain an SMA
Permit.

Table 5: Nature and Structure of each Tier.

TIER 2

Assessment by Declaration.
Tier 2 uses, activities, or
operations are subject to
BMPs that satisfactorily
address environmental,
ecological, or cumulative
impacts.

Tier 2 actions would be subject
to a simplified checklist type of
SMA Assessment application
and the filing of a signed
declaration by the property
owner with the Planning
Department.

The declaration would be
reviewed and concurred by the
Planning Department before
being assigned an approval
number.

The declaration would allow
for inspections and fines for
non-compliance, acknowledge
responsibility for preventing
adverse impacts to regulated
resources, accept
responsibility for remediation if
damage does occur, and
mandate compliance with all
government requirements.
The declaration would also
require the implementation of
BMPs appropriate for
protecting coastal resources
and keeping development out
of harm’s way.

TIER 3

SMA Assessment
application.

Tier 3 actions may result in a
cumulative or a significant
environmental or ecological
impact where applicable BMPs
are either not triggered and/or
may not satisfactorily address
potential impacts.

Tier 3 actions would be subject
to the current SMA
Assessment application and
processing procedure.

In Tier 3, review by
professional planning staff
may result in reconfiguration or
redesign of a project to avoid
or mitigate adverse impacts.
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Table 6: Assessment of Excluded Uses, Activities, or Operations and the Resultant Tier.

EXCLUDED USES, ACTIVITIES, OR
OPERATIONS (HRS 205A-22

(1)

Construction or reconstruction of a
single-family residence that is less than
seven thousand five hundred square feet
of floor area, is not situated on a
shoreline parcel or a parcel that is
impacted by waves, storm surges, high
tide, or shoreline erosion, and is not part
of a larger development

Repair or maintenance of roads and
highways within existing rights-of-way

Routine maintenance dredging of
existing streams, channels, and drainage
ways

Repair and maintenance of underground
utility lines, including but not limited to
water, sewer, power, and telephone and
minor appurtenant structures such as
pad-mounted transformers and sewer
pump stations

POTENTIAL
IMPACT
Drainage (flow)
Sedimentation
Archaeology
Flood exposure
Cesspool
pollution
Scenic
Resources
Petroleum
pollution
Sedimentation
Archaeology
Dust

Noise

Drainage
Sedimentation
Turbidity
Flooding
Channelization

Drainage
Sedimentation
Archaeology
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APPLICABLE BMP’S

MS4 (Kahului, Paia)
MCC 20.08.035
SHPD 6E review
FDP MCC 19.62
HDOH HAR 11-62
Wastewater

HDOH HAR 11-54/55C
water pollution

NPDES Permit & Erosion
control plan if > 1acre
MCC 20.08.035

HDOH HAR 11-60.1
Fugitive dust control
HDOH HAR 11-46
Community Noise Permit
DOT-HWYS Permanent
BMP Manual

HDOH HAR 11-54/55C
water pollution

HRS 205A-44(a)(3)
DLNR Stream Alteration
Permit

MCC 19.62 Floodway
calculations

HDOH HAR 11-60.1
Dust control

PERMIT BMP

REQUIRED GAPS

BP req’d Yes,

GP if >50 compliance

cubic yards with CP for

(CY) privacy wall
heights.
View plane
protection

No BP No

GP if >50

cYy

For State

highways

in Kahului,

Paia MS4

14KE352.

No BP No

GP if >50

CcYy

No BP Yes, SHPD

GP Limited review

Exclusion

TIER

Tier 3 SMX

Tier 2
Declaration
w/HDOT &
Standard
BMPs

Tier 2
Declaration
w/BMPs

Tier 2
Declaration
w/BMPs



Streamlining Coastal Permitting

EXCLUDED USES, ACTIVITIES, OR

OPERATIONS

(5)
(6)

(10)

(11)

Zoning variances, except for height,
density, parking, and shoreline setback
Repair, maintenance, or interior
alterations to existing structures

Demolition or removal of structures,
except those structures located on any
historic site as designated in national or
state registers

Use of any land for the purpose of
cultivating, planting, growing, and
harvesting plants, crops, trees, and other
agricultural, horticultural, or forestry
products or animal husbandry, or
aquaculture or mariculture of plants or
animals, or other agricultural purposes

Transfer of title to land

Creation or termination of easements,
covenants, or other rights in structures or
land

Subdivision of land into lots greater than
twenty acres in size

POTENTIAL
IMPACT
None

No, exceptin a
flood hazard area
or shoreline area.

Historic
Resources
Vectors / rodents
Pollutants /
asbestos
Drainage
Sedimentation
Dust

Pollutants
Pesticides

None
None

Drainage
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APPLICABLE BMP’S
No

In flood zone, repairs are
limited to less than 50%
of the replacement value
over ten years

In SSA, repairs limited to
50% of replacement
value.

Vector control HAR 11-
26

Noise HAR 11-46
Asbestos HDOH HAR
11-501

HDOH HAR 11-54/55C
water pollution

NPDES Permit > 1 acre
NRCS Conservation Plan
& Field Office Technical
Guide

MCC 20.08.035

HDOH HAR 11-60.1
Fugitive dust control
Dust control HDOH HAR
11-60.1

Pesticide application
HDOH HAR 11-55
Appendix M

No

No

No
SHPD 6E review

PERMIT

REQUIRED

No BP/GP

No BP/GP

BP if >
$5000

No GP if <
50CY

No BP
No GP if
NRCS &
Standard
BMPs

No BP/GP
No BP/GP

No BP
No GP
SUBD

No

No trigger for

FDP or SSA
Repetitive
loss building
in SFHA.
Seawall
repairs

Yes, if > 50
years old

No

No
No

No

Tier 1

Tier 1

Tier 3 if in
SSA or
flood zone

Tier 2
Declaration
w/SHPD
review

Tier 2
Declaration
w/NRCS
CPor
BMPs

Tier 1
Tier 1

Tier 3 SMX
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EXCLUDED USES, ACTIVITIES, OR

OPERATIONS

(12)

(13)

(14)

(15)

Subdivision of a parcel of land into four
or fewer parcels when no construction
activities are proposed; provided that any
land that is so subdivided shall not
thereafter qualify for this exception with
respect to any subsequent subdivision of
any of the resulting parcels

Installation of underground utility lines
and appurtenant above ground fixtures
less than four feet in height along
existing corridors

Structural and nonstructural
improvements to existing single-family
residences, where otherwise permissible

Nonstructural improvements to existing
commercial or noncommercial structures

POTENTIAL
IMPACT
Habitat
disturbance or
fragmentation
Cultural
resources
Drainage
Sedimentation
Cultural
resources
Infrastructure
Population
increase

Drainage
Sedimentation
Archaeology

Drainage
Sedimentation
Archaeology
Scenic resources

None
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APPLICABLE BMP’S

School, Park fees

Fire suppression

upon construction
HDOH HAR 11-54/55C
water pollution

SHPD 6E review

HDOH HAR 11-54/55C
water pollution

MCC 20.08.035

Dust control HDOH HAR
11-60.1

MCC 20.08.035

HDOH HAR 11-54/55C
water pollution

None

PERMIT

REQUIRED

No BP
No GP
SuUBD

No BP
GP Limited
Exclusion

BP if >

$5000

No BP
No GP

Yes, impacts
with
development
of trunk
infrastructure
In SSA
shoreline
access
Submerged
land counts
towards
zoning area
& density
requirements
Yes, SHPD
6E review
c/lo GP
exclusion

Yes,
repetitive
loss structure
in SFHA
Seawalls in
SSA

No

Tier 3 SMX

Tier 2
Declaration
w/BMPs

Tier 2
Declaration
w/BMPs
Tier 3 if in
SFHA or
SSA.

Tier 1
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EXCLUDED USES, ACTIVITIES, OR POTENTIAL APPLICABLE BMP’S PERMIT BMP TIER
OPERATIONS (HRS 205A-22 IMPACT REQUIRED GAPS
(16) Construction, installation, maintenance, Drainage MCC 20.08.035 BP, GP Yes, if <50 Tier 1
repair, and replacement of emergency Sedimentation HDOH HAR 11-54/55C No FDP CY. Tier 2
management warning or signal devices Archaeology water pollution No SHPD Declaration
and sirens Views Dust control HDOH HAR review. w/Grading
11-60.1 BMPs if in
FHZ or
SSA
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Chapter 4 — Areas of Particular Concern

l. Areas of Particular Concern

A. Purpose
The purpose of the chapter is to adjust previous findings, where warranted, for
exposure to coastal hazards and other uniquely sensitive environmental areas.
The tier of review previously discussed may need to be adjusted for areas that
have been, or are predicted to be, at higher risk of exposure to coastal hazards
or risk damage to protected SMA resources as discussed below.

B. Method of Factoring in Areas of Particular Concern
Proposed actions in areas near the ocean, exposed to coastal hazards, and/or
near conduits to sensitive aquatic resources should undergo an additional layer
of scrutiny. These areas of particular concern deserve special attention and
additional review given their proximity to coastal resources. For example,
structures built in flood prone areas require specific construction methods to
prevent or reduce water damage. This is acknowledged by the fact that
construction in Special Flood Hazard Areas (SFHA) requires a Flood
Development Permit (FDP). Similarly, work in the shoreline area requires a
Shoreline Setback Approval. State and/or federal permits may be required for
work in a stream or wetland.

Coastal hazard-prone areas have been mapped by the University of Hawaii
School of Ocean and Earth Science and Technology (SOEST). The Pacific
Islands Ocean Observing System (PaclOOS) developed the Hawaii Sea Level
Rise Viewer to inform the public, property owners, and planners of a location’s
vulnerability to coastal hazards under a variety of sea-level rise scenarios. The
mapped hazards incorporate coastal erosion, annual high wave flooding, and
passive flooding into a visual interface — the sea level rise exposure area or
SLRXA (Figure 6). For the Island of Maui, these hazards generally increase as
one moves closer to the ocean.

The level of SMA assessment review, or applicable tier, for “Not Development”
uses, activities, or operations may need to be adjusted when proposed in an area
subject to these mapped coastal hazards. More scrutiny and/or specific
construction methods would be appropriate in areas within the SLRXA, SFHA
(flood-prone area), and the shoreline (setback) area. These mapped hazards
include areas that potentially will be exposed to rising sea levels which could be
inundated by seawater; areas prone to flooding from rising waters (A, AE, AEF),
storm surge, or wave action (V, VE flood hazard zones); and areas prone to
coastal erosion and shoreline retreat.
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ocean

Figure 6: The Sea Level Rise Exposure Area (SLRXA)

Note: The graphic illustrates the potential combined cumulative effect of coastal
hazards for different levels of sea level rise. (Source: 2017 Hawaii Sea Level Rise
Vulnerability and Adaption Report, page 51)

Additionally, actions near streams, gulches, and/or wetlands can have an
outsized impact on coastal resources given their sensitivity and connectivity to
the ocean and marine waters. These areas are conduits to nearshore water
quality and integral to an ahupua’a or watershed’s function. Actions that may
have an adverse impact on these aquatic resource conduits deserve more
scrutiny due to Hawaii’s short and often steep hydraulic gradients between the
land and the sea as captured by the traditional ecological knowledge.

Because of increased environmental sensitivity, and/or the potential threat to
public health and safety, BMPs and the tier of SMA review should be tailored to
differentiate between these areas, which collectively are referred to as “Areas of
Particular Concern”. Each of these hazard and ecologically sensitive areas may
necessitate a unique set of BMPs and/or construction methods that mitigate the
risk of damage and/or harm to people, buildings, and the environment.

C. Adjusting Respective Tiers and Analysis

To evaluate the effect relative to coastal hazard exposure, the sixteen exempt
actions evaluated in Table 6 of Chapter 3 were further evaluated as shown in
Table 7, Assessment of Excluded Uses, Activities, or Operations in Areas of
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Particular Concern. As a baseline, the assessment reported in Table 6 serves as
the initial tier in the “SMA” column in Table 7.

For each Area of Particular Concern, the tier of SMA review is adjusted
depending on the activity’s location, exposure, and proximity to coastal hazards
or watershed resources.

This process of adjusting the tier of review is shown for each of the sixteen “Not
Development” uses, activities, or operations in HRS 205A-22. The resulting tier
of SMA review (Exempt, Declaration, or Assessment Application) reported in
Table 7 reflects a method of assessment that incorporates short-term, long-term,
and cumulative impacts due to exposure to coastal hazards and/or proximity to
watershed resources into the streamlining process.

For ease in review, Table 8, Assessment of Excluded Uses, Activities, or
Operations in the SMA and APC, combines Tables 6 and 7 into a single, easy to
use, SMA Assessment matrix.

D. Findings
The tiering methodology described in this chapter establishes an appropriate
level of scrutiny for actions defined as “Not Development” (HRS 205A-22). The
assessment method’s evaluation of excluded actions is consistent in its
application, while the tiering methodology takes potential cumulative, significant
environmental, and/or ecological impacts into account when assigning a level of
SMA review. Adjusting the tier of review for exposure to coastal hazards and
other areas of sensitivity, as shown in Tables 7 and 8, makes practical sense in
order to stay out of harm’s way. This is consistent with the intent of the
Legislature when it defined excluded uses, activities, or operations in HRS 205A-
22, the Hawaii Coastal Zone Management Act, from which the SMA regulatory
system is empowered.
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Table 7: Assessment of Excluded Uses, Activities, or Operations in Areas of Particular Concern.

TIERED SMA ASSESSMENT
AREAS OF PARTICULAR CONCERN

DEPARTMENT PERMIT REQUIRED

EXCLUDED USES, ACTIVITIES, OR
OPERATIONS (HRS 205A-22)

(1)

(3)

(4)

()

Construction or reconstruction of a single-
family residence that is less than seven
thousand five hundred square feet of floor
area, is not situated on a shoreline parcel
or a parcel that is impacted by waves,
storm surges, high tide, or shoreline
erosion, and is not part of a larger
development

Repair or maintenance of roads and
highways within existing rights-of-way

Routine maintenance dredging of existing
streams, channels, and drainage ways

Repair and maintenance of underground
utility lines, including but not limited to
water, sewer, power, and telephone and
minor appurtenant structures such as pad-
mounted transformers and sewer pump
stations

Zoning variances, except for height,
density, parking, and shoreline setback
Repair, maintenance, or interior alterations
to existing structures

ASSIGNED
SMA TIER
(TABLE 4)

Tier 3 SMX

Tier 2
Declaration
w/HDOT &
Standard
BMPs

Tier 2
Declaration
w/BMPs
Tier 2
Declaration
w/BMPs

Tier 1

Tier 1
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SEA LEVEL
RISE
EXPOSURE

Tier 3 SMX

Tier 2
Declaration
w/HDOT &

Standard BMPs

Tier 2
Declaration
w/BMPs
Tier 2
Declaration
w/BMPs

Tier 1

Tier 2
Declaration
w/BMPs

STREAM,
GULCH, OR
WETLAND

Tier 3 SMX

Tier 3 SMX

Tier 3 SMX

Tier 2
Declaration
w/Grading
BMPs

Tier 3 SMX
Tier 2

Declaration
w/BMPs

FLOOD SHORELINE
PRONE AREA SETBACK
(SFHA)* AREA*
Tier 3 SMX Tier 3 SMX
Tier 3 SMX Tier 3 SMX
Tier 3 SMX Tier 3 SMX
Tier 2 Tier 2
Declaration Declaration
w/Grading w/Grading
BMPs BMPs

Tier 3 SMX Tier 3 SMX
Tier 3 SMX Tier 3 SMX
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TIERED SMA ASSESSMENT
AREAS OF PARTICULAR CONCERN

DEPARTMENT PERMIT REQUIRED

EXCLUDED USES, ACTIVITIES, OR
OPERATIONS (HRS 205A-22)

ASSIGNED
SMA TIER
(TABLE 4)

SEA LEVEL
RISE
EXPOSURE

STREAM,
GULCH, OR
WETLAND

FLOOD
PRONE AREA
(SFHA)*

SHORELINE
SETBACK
AREA*

(7) Demolition or removal of structures, except | Tier 2 Tier 2 Tier 2 Tier 2
those structures located on any historic site | Declaration Declaration Declaration Declaration Declaration
as designated in national or state registers | w/SHPD w/SHPD review w/SHPD w/SHPD w/SHPD

review review & review & review &
Grading BMPs  Grading BMPs  Grading BMPs

(8) Use of any land for the purpose of Tier 2 Tier 2 Tier 3 SMX Tier 2 Tier 3 SMX
cultivating, planting, growing, and Declaration Declaration Declaration
harvesting plants, crops, trees, and other W/NRCS CP or w/NRCS CP or w/NRCS CP or
agricultural, horticultural, or forestry BMPs BMPs BMPs
products or animal husbandry, or
aquaculture or mariculture of plants or
animals, or other agricultural purposes

(9)  Transfer of title to land Tier 1 Tier 1 Tier 1 Tier 1 Tier 1

(10) Creation or termination of easements, Tier 1 Tier 1 Tier 1 Tier 1 Tier 1
covenants, or other rights in structures or
land

(11) Subdivision of land into lots greater than Tier 3 SMX Tier 3 SMX Tier 3 SMX Tier 3 SMX Tier 3 SMX
twenty acres in size

(12) Subdivision of a parcel of land into four or Tier 3 SMX Tier 3 SMX Tier 3 SMX Tier 3 SMX Tier 3 SMX
fewer parcels when no associated Exclude
construction activities are proposed; submerged
provided that any land that is so subdivided areas
shall not thereafter qualify for this exception
with respect to any subsequent subdivision
of any of the resulting parcels

(13) Installation of underground utility lines and Tier 2 Tier 2 Tier 2 Tier 2 Tier 2
appurtenant above ground fixtures less than | Declaration Declaration Declaration Declaration Declaration
four feet in height along existing corridors w/BMPs w/Grading w/Grading w/Grading w/Grading

BMPs BMPs BMPs BMPs
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TIERED SMA ASSESSMENT
AREAS OF PARTICULAR CONCERN

DEPARTMENT PERMIT REQUIRED

EXCLUDED USES, ACTIVITIES, OR
OPERATIONS (HRS 205A-22)

ASSIGNED
SMA TIER

SEA LEVEL
RISE
EXPOSURE

STREAM,
GULCH, OR
WETLAND

FLOOD SHORELINE
PRONE AREA SETBACK

(14)

(15)

(16)

Structural and nonstructural improvements
to existing single-family residences, where
otherwise permissible

Nonstructural improvements to existing
commercial or noncommercial structures

Construction, installation, maintenance,
repair, and replacement of emergency
management warning or signal devices and
sirens

(TABLE 4)

Tier 2
Declaration
w/BMPs
Tier 1

Tier 1
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Declaration
w/BMPs
Tier 1

Tier 1

Tier 3 SMX

Tier 2
Declaration
w/BMPs
Tier 2
Declaration
w/Grading
BMPs

(SFHA)*

Tier 3 SMX

Tier 2
Declaration
w/BMPs
Tier 2
Declaration
w/Grading
BMPs

AREA*

Tier 3 SMX

Tier 2
Declaration
w/BMPs
Tier 2
Declaration
w/Grading
BMPs



Streamlining Coastal Permitting

Table 8: Assessment of Excluded Uses, Activities, or Operations in the SMA and APC.

EXCLUDED USES, ACTIVITIES, AND POTENTIAL APPLICABLE BMP’S PERMIT  BMP SMA TIER
OPERATIONS (HRS 205A-22) IMPACT REQUIRED GAPS AROLEERE SEA LEVEL RISE STREAM, FLOOD PRONE SHORELINE
EXPOSURE GULCH, OR AREA SETBACK
AREA (SLRXA) WETLAND (SFHA)* AREA
(SSA)*
DEPARTMENT PERMIT
REQUIRED
(1) Construction or reconstruction of a Drainage (flow) MS4 (Kahului, Paia) BP req’d Yes, compliance Tier 3 SMX Tier 3 SMX Tier 3 SMX Tier 3 SMX Tier 3 SMX
single-family residence that is less than | Sedimentation MCC 20.08.035 GP if >50 with CP for privacy
seven thousand five hundred square Archaeology SHPD 6E review cubic yards wall heights. View
feet of floor area, is not situated on a Flood exposure FDP MCC 19.62 (CY) plane protection
shoreline parcel or a parcel that is Cesspool HDOH HAR 11-62
impacted by waves, storm surges, high | pollution Wastewater
tide, or shoreline erosion, and is not part | Scenic
of a larger development Resources
(2) Repair or maintenance of roads and Petroleum HDOH HAR 11-54/55C No BP No Tier 2 Tier 2 Tier 3 SMX Tier 3 SMX Tier 3 SMX
highways within existing rights-of-way pollution water pollution GP if >50 Declaration Declaration
Sedimentation NPDES Permit & CcYy w/HDOT & w/HDOT &
Archaeology Erosion control plan if > For State Standard BMPs  Standard BMPs
Dust 1acre highways
Noise MCC 20.08.035 in Kahului,
HDOH HAR 11-60.1 Paia MS4
Fugitive dust control 14KE352.
HDOH HAR 11-46
Community Noise
Permit
DOT-HWYS Permanent
BMP Manual
(3) Routine maintenance dredging of Drainage HDOH HAR 11-54/55C No BP No Tier 2 Tier 2 Tier 3 SMX Tier 3 SMX Tier 3 SMX
existing streams, channels, and Sedimentation water pollution GP if >50 Declaration Declaration
drainage ways Turbidity HRS 205A-44(a)(3) CY w/BMPs w/BMPs
Flooding DLNR Stream
Channelization Alteration Permit
MCC 19.62 Floodway
calculations
(4) Repair and maintenance of underground | Drainage HDOH HAR 11-60.1 No BP Yes, SHPD review  Tier 2 Tier 2 Tier 2 Tier 2 Tier 2
utility lines, including but not limited to Sedimentation Dust control GP Limited Declaration Declaration Declaration Declaration Declaration
water, sewer, power, and telephone and | Archaeology Exclusion w/BMPs w/BMPs w/Grading BMPs w/Grading BMPs w/Grading BMPs
minor appurtenant structures such as
pad-mounted transformers and sewer
pump stations
(5) Zoning variances, except for height, None No No BP/GP  No Tier 1 Tier 1 Tier 3 SMX Tier 3 SMX Tier 3 SMX
density, parking, and shoreline setback
(6) Repair, maintenance, or interior No, exceptin a In flood zone, repairs No BP/GP  Repetitive loss Tier 1 Tier 2 Tier 2 Tier 3 SMX Tier 3 SMX
alterations to existing structures flood hazard area are limited to less than ~ No trigger  building in FHZ. Declaration Declaration
50% of the replacement for Seawall repairs w/BMPs w/BMPs
value over ten years FDP/SSA
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EXCLUDED USES, ACTIVITIES, AND POTENTIAL APPLICABLE BMP'S PERMIT  BMP SMA TIER
OPERATIONS (HRS 205A-22) IMPACT REQUIRED GAPS AROLEERE SEA LEVEL RISE STREAM, FLOOD PRONE SHORELINE
EXPOSURE GULCH, OR AREA SETBACK
AREA (SLRXA)  WETLAND (SFHA)* AREA
(SSA)*
DEPARTMENT PERMIT
REQUIRED
(7)  Demolition or removal of structures, Historic Vector control HAR 11-  BPif > Yes, if > 50 years Tier 2 Tier 2 Tier 2 Tier 2 Tier 2
except those structures located on any Resources 26 $5000 old Declaration Declaration Declaration Declaration Declaration
historic site as designated in national or | Vectors / rodents Noise HAR 11-46 No GP if < w/SHPD review w/SHPD review  w/SHPD review  w/SHPD review  w/SHPD review
state registers Pollutants / Asbestos HDOH HAR 50CY & Grading BMPs & Grading BMPs & Grading BMPs
asbestos 11-501
(8) Use of any land for the purpose of Drainage HDOH HAR 11-54/55C No BP No Tier 2 Tier 2 Tier 3 SMX Tier 2 Tier 3 SMX
cultivating, planting, growing, and Sedimentation water pollution No GP if Declaration Declaration Declaration
harvesting plants, crops, trees, and Dust NPDES Permit > 1 acre NRCS & wW/NRCS CPor w/NRCS CP or w/NRCS CP or
other agricultural, horticultural, or Pollutants NRCS Conservation Standard BMPs BMPs BMPs
forestry products or animal husbandry, | Pesticides Plan & Field Office BMPs
or aquaculture or mariculture of plants Technical Guide
or animals, or other agricultural MCC 20.08.035
purposes HDOH HAR 11-60.1
Fugitive dust control
Dust control HDOH
HAR 11-60.1
Pesticide application
HDOH HAR 11-55
Appendix M
(9) Transfer of title to land None No No BP/GP  No Tier 1 Tier 1 Tier 1 Tier 1 Tier 1
(10) Creation or termination of easements, None No No BP/GP No Tier 1 Tier 1 Tier 1 Tier 1 Tier 1
covenants, or other rights in structures
or land
(11) Subdivision of land into lots greater than | Drainage No No BP No Tier 3 SMX Tier 3 SMX Tier 3 SMX Tier 3 SMX Tier 3 SMX
twenty acres in size Habitat SHPD 6E review No GP
disturbance or SUBD
fragmentation
Cultural
resources
(12) Subdivision of a parcel of land into four | Drainage School, Park fees No BP Yes, impacts from  Tier 3 SMX Tier 3 SMX Tier 3 SMX Tier 3 SMX Tier 3 SMX
or fewer parcels when no construction Sedimentation Fire suppression No GP development of Exclude
activities are proposed; provided that Cultural upon construction SUBD trunk infrastructure. submerged
any land that is so subdivided shall not | resources HDOH HAR 11-54/55C In SSA, shoreline areas from lot
thereafter qualify for this exception with | Infrastructure water pollution access. size
respect to any subsequent subdivision Population SHPD 6E review Submerged land is requirements
of any of the resulting parcels increase counted towards lot
size zoning area &
density
requirements
(13) Installation of underground utility lines Drainage HDOH HAR 11-54/55C  No BP Yes, SHPD 6E Tier 2 Tier 2 Tier 2 Tier 2 Tier 2
and appurtenant above ground fixtures Sedimentation water pollution GP Limited review c/o GP Declaration Declaration Declaration Declaration Declaration
less than four feet in height along Archaeology MCC 20.08.035 Exclusion  exclusion w/BMPs w/Grading BMPs w/Grading BMPs w/Grading BMPs w/Grading BMPs

existing corridors
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EXCLUDED USES, ACTIVITIES, AND POTENTIAL APPLICABLE BMP’S PERMIT  BMP SMA TIER
OPERATIONS (HRS 205A-22) IMPACT REQUIRED GAPS AROLEERE SEA LEVEL RISE STREAM, FLOOD PRONE SHORELINE
EXPOSURE GULCH, OR AREA SETBACK
AREA (SLRXA)  WETLAND (SFHA)* AREA
(SSA)*
DEPARTMENT PERMIT
REQUIRED
Dust control HDOH
HAR 11-60.1
(14) Structural and nonstructural Drainage MCC 20.08.035 BP if > Yes, repetitive loss  Tier 2 Tier 2 Tier 3 SMX Tier 3 SMX Tier 3 SMX
improvements to existing single-family Sedimentation HDOH HAR 11-54/55C  $5000 structure in SFHA.  Declaration Declaration
residences, where otherwise Archaeology water pollution Seawalls in SSA w/BMPs w/BMPs
permissible Scenic resources
(15) Nonstructural improvements to existing | None None No BP No Tier 1 Tier 1 Tier 2 Tier 2 Tier 2
commercial or noncommercial No GP Declaration Declaration Declaration
structures w/BMPs w/BMPs w/BMPs
(16) Construction, installation, maintenance, | Drainage MCC 20.08.035 BP, GP Yes, if < 50 CY. Tier 1 Tier 1 Tier 2 Tier 2 Tier 2
repair, and replacement of emergency Sedimentation HDOH HAR 11-54/55C  No FDP No SHPD review. Declaration Declaration Declaration
management warning or signal devices | Archaeology water pollution w/Grading BMPs w/Grading BMPs w/Grading BMPs
and sirens Views Dust control HDOH

HAR 11-60.1
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Chapter 5 — No Needs
|.  Categorical Exemptions

A. Purpose
This chapter applies the same methodology described in Chapters 3 and 4 to
evaluate the Categorical Exemptions that the Department has proposed for the
Maui Planning Commission’s SMA and Shoreline Rule Amendments as “No
Needs” (12-202-11.5, 12-203-10). This approach offers a rigorous means to
assess the proposed categorical exemptions or “No Needs” actions. This mirrors
the approach, process and rigor used earlier and applied to the sixteen uses,
activities, or operations that are excluded from the definition of “Development” in
HRS 205A.

B. Matrix Assessment Methodology
As done in Chapter 3, each of the proposed Categorical Exemptions was tested
to determine the action’s potential adverse effects and identify applicable BMPs
to mitigate those effects.

The Categorical Exemptions were evaluated using the four tests below to
determine whether the action may have a cumulative impact or a significant
environmental or ecological effect and if BMPs are available to mitigate adverse
impacts to less than significant.

Test 1: What adverse effects could potentially occur from the Categorical
Exemption based on the SMA Guidelines for “Development”’, HRS 205A-
267

Test 2: Are there available BMPs that could mitigate those potential adverse
effects to less than significant?

Test 3: Are those BMPs or mitigation measures already required by other
government permits?

Test 4: If so, are there thresholds that create gaps in their applicability or
enforceability?

C. Assessment of Impacts and Application of BMPs
Each Categorical Exemption was assessed for potential impacts that could result
from the action (Table 9, Assessment of Proposed Categorical Exemptions). The
potential impacts were evaluated to determine if there are readily available BMPs
to prevent or reduce negative effects on the resource.
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The Categorical Exemption was then analyzed to determine if ministerial permits
would be required. Thereafter, County and State code was reviewed to
determine if the ministerial permits would require the implementation of specific
BMPs to address the potential impacts that were identified. Gaps were noted
where a threshold criterion must be met before the specific BMP is triggered, or
where the BMP does not mitigate the action’s impact.

. Factoring in Areas of Particular Concern

Proposed actions in areas near the ocean, exposed to coastal hazards, and/or
near conduits to sensitive aquatic resources were identified and incorporated into
the assessment matrix. For the Island of Maui, these hazards generally increase
as one moves closer to the ocean.

The Areas of Particular Concerns (APCs) include:

e Areas within the sea level rise exposure area (SLRXA, Figure 6) mapped
by the University of Hawaii School of Ocean and Earth Science and
Technology.

e Streams, gulches, or wetlands because of their connectivity to marine
waters and resources.

e Special flood hazard areas (SFHA) as mapped by the Federal Insurance
Rate Map.

e Shoreline setback area based on the average lot depth of a parcel as
measured from the property boundary or estimated shoreline’s position,
whichever is more mauka.

Because of increased environmental sensitivity, and/or the potential threat to
public health and safety, BMPs and the tier of SMA review were tailored to
differentiate between APCs. Each of these hazard and ecologically sensitive
areas may necessitate a unique set of BMPs and/or construction methods that
mitigate the risk of damage and/or harm to people, buildings, and the
environment.

To evaluate the effect relative to coastal hazard exposure, the Categorical
Exempt actions were further evaluated for each APC and the tier of SMA review
adjusted depending on the activity’s location, exposure, and proximity to coastal
hazards or watershed resources (Table 9). This process of adjusting the tier of
review is shown in color for each Categorical Exemption across the APCs.
Brighter hues of green or yellow indicate that the verbiage of the Categorical
Exemption includes the filing of a Declaration with the Department.
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Table 9 reports the outcome of the tests when applied to the list of Categorical
Exemptions proposed in 12-202-11.5 and/or 12-203-10. Table 9 assesses the
potential impact, applicable BMPs, ministerial permits, and gaps in BMPs for
each Categorical Exemption listed using the methodology illustrated in previous
Figures 3 and 4. The column on the right in Table 9 assigns an appropriate level
of review (Tier 1, 2 or 3) for the Categorical Exemption, considering the APC.

The resulting tier of SMA review (No Paperwork, Signed Declaration, or SMA
Assessment Application) reported in Table 9 reflects a method of assessment
that incorporates short-term, long-term, and cumulative impacts due to exposure
to coastal hazards and/or proximity to watershed resources and its incorporation
into the streamlining process.

Thereafter, Table 10, Notes and Comments regarding Categorical Exemptions,
provides specific considerations relative to the individual Categorical Exemptions
that are proposed based on professional judgement. The first two columns
identify the proposed categorical exemption in 12-202-11.5 and/or 12-203-10,
respectively. The third column of Table 10 indicates if the Categorical Exemption
was consistent with the law’s sixteen explicitly defined excluded actions, uses,
activities or operations of “Not Development” (ND) or was more aligned with the
definition of “Development” (D) in HRS 205A-22.
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Table 9: Assessment of Proposed Categorical Exemptions (So-called “No Needs”)

Note: The SMA rule amendments require a declaration for brightly highlighted items, whereas declarations identified in dull colors are recommendations. *Separate permits are required in SFHA & SSA.

SMA
12-
202-
11.5
9/24/21

A.

B.

PROPOSED CATEGORICAL EXEMPTION

Transfer of land title; creation or termination of easements,
covenants, or other rights in structure or land;

Normal and customary agricultural activities on land currently
or historically used for such activities, provided that appropriate
best management practices are implemented to minimize
impacts to nearshore waters;

Changes in uses or operations, including changes between
short-term and long-term occupancy of dwelling units and
various uses of beach parks that are under county or state
jurisdiction, that do not increase the density or intensity of use
as determined by the Director. Increases in the density or
intensity of use can be demonstrated by increased off- street
parking requirements pursuant to Title 19, Maui County Code
or increased storage needs;

On private property, one temporary event and its signage, such
as a fundraiser, community event, festival, fair, luau, canoe
regatta, surf meet, and family celebration, occurring not more
than once in a thirty-day period, and limited to ninety-six hours
including setup and takedown, and involving no new ground
altering activity... provided that if any event is on the shoreline,
then shoreline setback approval is required, and provided a
declaration is filed with the department;

On public property, such temporary events and signage
under a county or state permitting authority; provided that if any
event is on the shoreline, then shoreline setback approval is
required, and provided a declaration is filed with the
department;

POTENTIAL
IMPACT

None

Drainage
Sedimentation
Dust
Pollutants
Pesticides

Visitor crowding
of public spaces

Increased users
of public goods

Converts housing

stock to
commercial
business
Parking

Trash
Restrooms
Noise

Trampling dunes
Sedimentation
from parking on
grassy lot
Parking

Trash
Restrooms
Noise

Trampling dunes
Sedimentation
from parking on
grassy lot

APPLICABLE BMP’S

No

HDOH HAR 11-54/55C
water pollution

NPDES Permit > 1 acre
NRCS Conservation
Plan & Field Office
Technical Guide

MCC 20.08.035

HDOH HAR 11-60.1
Dust control

Pesticide application
HDOH HAR 11-55
Appendix M

No

No

No
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PERMIT
REQUIRED

No BP

No GP

No BP

No GP if NRCS
& Standard
BMPs

No BP
No GP

Use of a beach
park triggers
HRS Ch 343 but
Parks has
published an
EAE list.

No BP
No GP

Per def'n
Declaration form
& SSA req'd

No BP
No GP

Per def'n
Declaration form
SSA reqg’'d (n.l)

No

No

Yes, see
impacts

Yes, see
impacts

Yes, see
impacts

SMA TIER

Tier 1

Tier 2 -
Declaration
wW/NRCS
CP or
BMPs

Tier 3 -
SMX

Tier 1

Tier 1

AREAS OF PARTICULAR CONCERN

SEA LEVEL STREAM, FLOOD SHORELINE

RISE GULCH, OR PRONE SETBACK

EXPOSURE WETLAND AREA AREA (SSA)*

AREA (SFHA)*

(SLRXA)

Tier 1 Tier 1 Tier 1 Tier 1

Tier 2 - Tier 3 - Tier 2 - Tier 3 - SMX

Declaration = SMX Declaration

w/NRCS w/NRCS

CP or CP or

BMPs BMPs

Tier 3 - Tier 3 - Tier 3 - Tier 3 - SMX

SMX SMX SMX

Tier 1 Tier 1 Tier 1 Tier 2 —
Declaration
w/BMPs

Tier 1 Tier 1 Tier 1 Tier 2 —
Declaration
w/BMPs
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SMA
12-
202-
11.5
9/24/21

E.

PROPOSED CATEGORICAL EXEMPTION

Archaeological, geophysical, percolation, engineering, soils,
and other scientific testing conducted by a licensed
archaeological or scientific professional involving temporary
excavation limited to the minimum extent determined
necessary and appropriate or as approved by the State Historic
Preservation Division, and employing best management
practices protective of the environment and natural and cultural
resources;

Nonstructural interior maintenance, repairs, and renovations to
existing, lawfully established structures that involve no
expansion, no ground disturbance, and do not increase the
density or intensity of use, such as paint, floors, carpets,
cabinets, and interior walls and doors limited to a cumulative
valuation of less than $500,000 in any 12-month period for a
single ownership on a single lot or set of lots composing a
unified building site. Increases in the density or intensity of use
can be demonstrated by increased off-street parking
requirements, pursuant to Title 19, Maui County Code, or
increased storage needs, or other effects as determined by the
director;

Nonstructural exterior maintenance, repairs and renovations to
existing, lawfully established structures that involve no ground
disturbance, such as doors, windows, shutters, siding or roofs
and, for structures erected in 1981 or after, to protect against
impacts from lead-based paint, painting with related
preparatory work, such activities are limited to a cumulative
valuation of less than $500,000 in any 12-month period for a
single ownership on a single lot or set of lots composing a
unified building site, and provided a declaration is filed with the
department for any maintenance, repairs or renovations
performed at one time that have a total valuation of $100,000
or more;

Driveway and parking lot patching, resurfacing, resealing,
restriping, and repairs, and pavement reconstruction not over

three hundred square feet; but-netresurfacing;

Exterior installation on and maintenance, repairs, and
renovations to existing, lawfully established structures that
involve no ground disturbance and that are nonstructural, such
as signage, wireless antennae and other transmission
equipment, satellite dishes, and roof mounted equipment, such
as photovoltaic and solar panels;

POTENTIAL
IMPACT

Dunes
Sedimentation
Dust

Petroleum from
the drilling rig

No, exceptin a
flood hazard area

No, exceptin a
flood hazard area

Petroleum
pollution
Stormwater
drainage

Debris

Views (antenna)
Reflectivity
(planes, upper
level neighbors
for roof top solar)

APPLICABLE BMP’S

SHPD trigger is 18-inch
diameter, grading
permitis 2’ in height, no
depth limit.

In flood zone,
Cumulative Cost
Analysis restricts
repairs to less than
50% of the replacement
value over ten years.

In flood zone,
Cumulative Cost
Analysis restricts
repairs to less than
50% of the replacement
value over ten years.

MCC 20.08.035

MCC 20.08.035
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PERMIT
REQUIRED

GP limited
exclusion
20.09.031 B <50
CY, 2 ft height

No BP
No GP

No BP
No GP

Per def'n

Declaration form
req’d

No BP
No GP

SSA req’d (n/l)

SSA req'd (n/l)

Iwi kupuna
inadvertent
find(s)

No trigger for
FDP or SSA
Repetitive loss
building in
FHZ. Seawall
repairs

No trigger for
FDP or SSA

Repetitive loss
building in
FHZ.

Seawall
repairs
Boulder mound
repairs after
storms
dislodge rocks
Storm drain
protection

Seawall &
boulder mound
repairs

SMA TIER

Tier 1

Tier 1

Tier 1

Tier 1

Tier 1

AREAS OF PARTICULAR CONCERN

SEA LEVEL STREAM, FLOOD SHORELINE
RISE GULCH, OR PRONE SETBACK
EXPOSURE WETLAND AREA AREA (SSA)*
AREA (SFHA)*

(SLRXA)

Tier 1 Tier 1 Tier 1 Tier 2 —
Declaration
w/BMPs

Tier 1 Tier 1 Tier 2 Tier 2

Declaration Declaration

Tier 1 Tier 1 Tier 2 Tier 2

Declaration Declaration
Tier 1 Tier 1 Tier 1 Tier 1
Tier 1 Tier 1 Tier 2 Tier 2
Declaration Declaration
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SMA
12-
202-
11.5
9/24/21

J.

PROPOSED CATEGORICAL EXEMPTION

Nonstructural single-story enclosures of existing, lawfully
established roofed residential lanais, decks, patios, balconies,
carports or similar structures that are accessory to single-family
dwellings and multi-family dwellings and that

are included in the definition of “floor area” in Title 19 of the
Maui County Code, provided that those enclosures will not
result in the total floor area of a single family residence
exceeding 7,500 square feet, limited to a cumulative valuation
of less than $500,000 in any 12-month period for a single
ownership on a single lot or set of lots composing a unified
building site, and provided a declaration if filed with the
department;

Site improvements, except in coastal dunes, involving limited
ground disturbance, such as minor surface grading and
grubbing, installation of turf, shallow landscaping, and
irrigation, and installation of asphalt or concrete slabs and
driveways up to six inches deep and up to three hundred
square feet, and no more than once in a 12-month period;

Site improvements, except in coastal dunes, involving limited
ground disturbance more than six inches deep and up to
sixteen square feet for holes or trenching, such as the
installation, removal, or maintenance of trees and shrubs, utility
pedestals, ground signs, water, sewer, and conduit lines, walls
and fences up to four feet in height, telephone and light poles,
mailbox posts, and solar panels, provided that the
improvements may be subject to shoreline setback approval
pursuant to the Shoreline Rules, and provided that this does
not include new wireless telecommunications towers, windmills
and wind turbines.

Operation and maintenance activities for public roadways and
drainage systems, subject to approval by the applicable state
or county agency, such as vegetation-management activities,
including tree trimming and cutting and vegetation removal,
and clearing obstructions, including beach sand accumulations
that block publicly-owned drainage ways, provided that beach
sand is placed on adjacent beach or dunes and the obstruction
consists solely of beach sand that is removed to the minimum
volume and depth necessary to allow for passage of flood
waters; and including roadway pavement patching, repair,
restriping, and grooving but not including resealing, resurfacing
or reconstruction’ and provided a declaration if filed with the
department;

POTENTIAL
IMPACT

Enclosing areas

within the VE
zone requires

breakaway walls

MCC 19.36B
parking
requirements
change

RPTax records
not in sync.
Drainage
Sediment

Dust
Petroleum
pollution

4 ft high walls:
Shoreline
armoring

Flooding in V, VE,

AE, AEF zones,
reflected wave
energy

No depth
limitation

Iwi kupuna
Sedimentation
Release of
stagnant or
polluted water
Dust

Turbidity

APPLICABLE BMP’S

No

MCC 20.08.035
20.08.075

MCC 20.08.035
20.08.075 dune
protection

MCC 20.08.035

HRS 205A-44(a) (3, 4)
HDOH HAR 11-54/55C
water pollution

NPDES Permit &
Erosion control plan if >
1acre

MCC 20.08.035

HDOH HAR 11-60.1
Fugitive dust control
HDOH HAR 11-46
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PERMIT
REQUIRED

No BP
No GP

Per def'n

Declaration form

req’d

SSA reqg’d (n/l)

No BP

GPif>2ftor 50

CY
SSA reqg’'d (n/l)
BP req’'d for

retaining walls
>3 ft

GP if >2 ft or 50

CY

SSA req’d (n/l)

No BP

GP > 50 CY, 2 ft

Per def'n
Declaration
req'd

SMA TIER

Yes, see Tier 2

impacts

If # of
bedrooms > 5
it triggers
added IWS
requirements
per HDOH

Without GP, Tier 1
how does

applicant know

if they are on a

coastal dune?

Walls without
equalization
holes can
redirect or
increase
flooding

Tier 1

Retaining walls
without weep
holes can lean,
fail and fall

None given Tier 1
205A-44 & 46-

11.5,12

AREAS OF PARTICULAR CONCERN

Declaration

SEA LEVEL STREAM, FLOOD SHORELINE
RISE GULCH, OR PRONE SETBACK
EXPOSURE WETLAND AREA AREA (SSA)*
AREA (SFHA)*
(SLRXA)
Tier 2 Tier 2 Tier 2 Tier 2
Declaration Declaration Declaration Declaration
Tier 1 Tier 2 Tier 2 Tier 2
Declaration Declaration Declaration
Tier 1 Tier 2 Tier 2 Tier 2
Declaration Declaration Declaration
Tier 1 Tier 2 Tier 2 Tier 2
Declaration Declaration Declaration
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SMA
12-
202-
11.5
9/24/21

PROPOSED CATEGORICAL EXEMPTION

N. With the application of best management practices to protect
the marine and land environment, emergency protection of
water, wastewater, or stormwater infrastructure managed by
the Department of Water Supply, the Department of
Environmental Management or the Department of Public
Works if such infrastructure is at imminent risk of failure which
would substantially affect public health or safety, including
significant water loss, or contamination of surface water, land,

or water supply.

0. Traditional native Hawaiian cultural practices that are
conducted or led by native Hawaiian cultural practitioners and
that do not have a detrimental environmental or ecological
effect on the special management area [negatively impact the
shoreline areal].

Any action in the special management area that was previously
determined to be exempt, or that was determined to be a
development and required and obtained a special management
area permit, may be renovated or repaired in a manner that
falls within the same scope of the prior exemption or permit, as
determined by the director, without requiring further review,
unless otherwise provided by the terms of the exemption or
permit.

12-
202-
11.6

POTENTIAL
IMPACT

Water pollution
from broken pipes
Turbidity and
sediment from
erosion around
pipes

Chlorine
discharge
Pathogens
Floatables, trash
Construction
equipment
impacts
Indeterminate

Avoids planned
obsolescence via

cumulative cost of

repairs in FHZ &
SSA

Cultural and
Historic Building
impacts

Repairs of
structure or
seawall damaged
by coastal
hazards

Repairs of flood
damage without
flood prevention

No temporal
criteria to
evaluate.

APPLICABLE BMP’S

HDOH HAR 11-54/55C
water pollution

NPDES Permit &
Erosion control plan if >
1acre

MCC 20.08.035

HDOH HAR 11-60.1
Fugitive dust control
HDOH HAR 11-46
Community Noise
Permit

DOT-HWYS Permanent
BMP Manual

n/a

MCC 20.08.035
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PERMIT
REQUIRED

MCC
20.08.030AExcl
usion

Bldg. Code
16.26B.101.2
(3) Exceptions

n/a

No GP
BP > $5000 or
structural

If BP, then FDP
requires

Cumulative Cost

SSA req’d (n/l)

SMA TIER

AREAS OF PARTICULAR CONCERN

SEA LEVEL STREAM, FLOOD SHORELINE
RISE GULCH, OR PRONE SETBACK
EXPOSURE WETLAND AREA AREA (SSA)*
AREA (SFHA)*
(SLRXA)
MCC Tier 1 Tier 1 Tier 1 Tier 2 Tier 2
19.62.180 - No Declaration Declaration
exemptions MCC 12-203-
19.62.180 - 12(a)(10)
Cannot rebuild No SSA
structures that exemptions Emergency
were not Cannot Permit
compliant with rebuild
Flood non-
Insurance compliant
Program structures
n/a n/a or n/a or n/a or n/a or n/a or
Tier 1 Tier 1 Tier 1 Tier 1 Tier 1
Greater than Tier 3 SMX Tier 3 SMX Tier 3 SMX Tier3 SMX Tier 3 SMX

50% of
replacement
cost in SFHA
flood zone and
SSA

SHPD review

Renovation of
seawalls
without
oversight,
alternatives, or
engineering
analysis

Repairs of
flood damage
without
improvements
required by
flood code
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Table 10: Notes and Comments regarding Categorical Exemptions

HRS
205A-22 PROPOSED CATEGORICAL EXEMPTION
ND 1-16

POTENTIAL IMPACT

NOTES, COMMENTS, QUESTIONS & CONCERNS

A (a) ND 9 Transfer of land title; creation or termination of easements, None
ND 10 covenants, or other rights in structure or land;
B (b) ND 8 Normal and customary agricultural activities on land currently or Drainage
historically used for such activities, provided that appropriate best Sedimentation
management practices are implemented to minimize impacts to Dust
nearshore waters; Pollutants
Pesticides
C (c) D-3 Changes in uses or operations, including changes between short- Visitor crowding of public HRS 205A defines this as development. Requires an SMA permit.
term and long-term occupancy of dwelling units and various uses of  spaces What is the purpose in ST/LT expediency?
beach parks that are under county or state jurisdiction, that do not
increase the density or intensity of use as determined by the Increased users of public Director determines that D-3 does not apply due to no parking demand. An SMX is a
Director. Increases in the density or intensity of use can be goods Director determination - how does Director decide if no paperwork is filed? Case by case?
demonstrated by increased off- street parking requirements pursuant
to Title 19, Maui County Code or increased storage needs; Converts housing stock Short vs long-term dwelling units: ND 14 nonstructural improvements to SFR, but no clear
to commercial business SM5 category
(socio-economic
impacts) What are “various uses” of beach parks?
There are no federal beach parks
Storage is not a CZM issue.
Parking not a metric for tour company drop offs at popular beach sites.
D. Not D-3 On private property, one temporary event and its signage, such as  Parking Director determines that D-1 or D-3 does not apply due to no parking demand.
listed a fundraiser, community event, festival, fair, luau, canoe regatta, surf Trash
No clear meet, and family celebration, occurring not more than once in a Restrooms Requiring an SSA doesn’t expedite the process since SMX & SSA are processed
SM5 thirty-day period, and limited to ninety-six hours including setup and  Noise concurrently. A declaration would be more expedient
category takedown, and involving no new ground altering activity... provided Trampling dunes
in law. that if any event is on the shoreline, then shoreline setback approval Sedimentation from Need paperwork to be able to monitor that the defined conditions are being adhered to.
is required, and provided a declaration is filed with the department; parking on grassy lot
Not D-3 On public property, such temporary events and signage under a Parking Use of public land triggers HRS Ch 343 but Parks has a published EAE list.
listed county or state permitting authority; provided that if any event is on Trash
No clear the shoreline, then shoreline setback approval is required, and Restrooms Director determines that D-1 or D-3 does not apply due to no parking demand.
SM5 provided a declaration is filed with the department; Noise
category Trampling dunes Requiring an SSA does not expedite the process since an SMX & SSA are processed
in law. Sedimentation from concurrently. A declaration would be more expedient.
parking on grassy lot
There should be paperwork to allow monitoring and enforcement of the applicable
requirements.
(d) D-2 Archaeological, geophysical, percolation, engineering, soils, and Dunes Requires BMPs to prevent stockpiling or refueling in the shoreline area, dune and iwi kupuna
other scientific testing conducted by a licensed archaeological or Sedimentation protection.
scientific professional involving temporary excavation limited to the Dust
minimum extent determined necessary and appropriate or as Petroleum from the
approved by the State Historic Preservation Division, and employing  drilling rig
best management practices protective of the environment and
natural and cultural resources;
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Not
listed

Not
listed

Not
listed

Not
listed

HRS
205A-22
ND 1-16

ND 6
no
$ limit

ND 14
SFR

ND 15
ND 6

no

$ limit

ND 14
SFR

ND 15

ND 6
ND 2

ND 14
ND 15

ND 14

No clear
category

PROPOSED CATEGORICAL EXEMPTION

Nonstructural interior maintenance, repairs, and renovations to
existing, lawfully established structures that involve no expansion, no
ground disturbance, and do not increase the density or intensity of
use, such as paint, floors, carpets, cabinets, and interior walls and
doors limited to a cumulative valuation of less than $500,000 in any
12-month period for a single ownership on a single lot or set of lots
composing a unified building site. Increases in the density or
intensity of use can be demonstrated by increased off-street parking
requirements, pursuant to Title 19, Maui County Code, or increased
storage needs, or other effects as determined by the director;
Nonstructural exterior maintenance, repairs and renovations to
existing, lawfully established structures that involve no ground
disturbance, such as doors, windows, shutters, siding or roofs and,
for structures erected in 1981 or after, to protect against impacts
from lead-based paint, painting with related preparatory work, such
activities are limited to a cumulative valuation of less than $500,000
in any 12-month period for a single ownership on a single lot or set
of lots composing a unified building site, and provided a declaration
is filed with the department for any maintenance, repairs or
renovations performed at one time that have a total valuation of
$100,000 or more;

Driveway and parking lot patching, resurfacing, resealing, restriping,
and repairs, and pavement reconstruction not over three hundred
square feet; ing;

Exterior installation on and maintenance, repairs, and renovations to
existing, lawfully established structures that involve no ground
disturbance and that are nonstructural, such as signage, wireless
antennae and other transmission equipment, satellite dishes, and
roof mounted equipment, such as photovoltaic and solar panels;
Nonstructural single-story enclosures of existing, lawfully established
roofed residential lanais, decks, patios, balconies, carports or similar
structures that are accessory to single-family dwellings and multi-
family dwellings and that are included in the definition of “floor area”
in Title 19 of the Maui County Code, provided that those enclosures
will not result in the total floor area of a single family residence
exceeding 7,500 square feet, limited to a cumulative valuation of less
than $500,000 in any 12-month period for a single ownership on a
single lot or set of lots composing a unified building site, and
provided a declaration if filed with the department;

Site improvements, except in coastal dunes, involving limited ground
disturbance, such as minor surface grading and grubbing, installation
of turf, shallow landscaping, and irrigation, and installation of asphalt
or concrete slabs and driveways up to six inches deep and up to
three hundred square feet, and no more than once in a 12-month
period;

POTENTIAL IMPACT

No, except in a flood
hazard area

No, except in a flood
hazard area

Petroleum pollution
Stormwater drainage
Debris

Views (antenna)

Reflectivity (planes,
upper-level neighbors for
roof top solar)

Enclosing areas within
the VE zone requires
breakaway walls

If # of bedrooms > 5 it
triggers added IWS
requirements

MCC 19.36B parking
requirements change
Drainage

Sediment

Dust

Petroleum pollution
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NOTES, COMMENTS, QUESTIONS & CONCERNS

Because of financial qualifier, Tier 3 in APC is reduced to Tier 2 Declaration.
“No Needs” has 500k limit, so less concern with repetitive loss structures in flood zones.

Could change the definition of ‘non-structural’ in SMA rules or add a definition for non-
structural in the Shoreline Rules

Because of the financial qualifier, Tier 3 in APC is reduced to Tier 2 Declaration.
“No Needs” has 500k limit, so less concern with repetitive loss structures in the flood zone.

Could change the definition of ‘non-structural’ in SMA rules or add a definition for non-
structural in the Shoreline Rules.

Should specifically note that ‘maintenance’ of shoreline armoring or boulder replacement is
not included in the exempt category.

Limitation of 300 sf is mitigating factor?

Should specifically note that ‘maintenance’ of shoreline armoring and boulder mounds are
not included in the exempt category.

Tier 2 in SFHA VE requires breakaway walls.
Since <$500k is SM2 why not obtain one?

Real Property Tax records will not be in sync which could trigger issues with real estate
transactions (unauthorized improvements, number of bedrooms & baths, etc.)

Minor structure or Minor activity allowed in shoreline area if they meet criteria (12-203-
12(a)(9))

Minor grading should be defined or have criteria
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HRS
205A-22
ND 1-16

Not
listed

ND 13
Utility
lines

(9) ND 2
ND 3

205A-
44(a)
(3&4)

(h) ND 5
205A-22
Defn of
SM3
205A-30

(i No clear
category

PROPOSED CATEGORICAL EXEMPTION

Site improvements, except in coastal dunes, involving limited ground
disturbance more than six inches deep and up to sixteen square feet
for holes or trenching, such as the installation, removal, or
maintenance of trees and shrubs, utility pedestals, ground signs,
water, sewer, and conduit lines, walls and fences up to four feet in
height, telephone and light poles, mailbox posts, and solar panels,
provided that the improvements may be subject to shoreline setback
approval pursuant to the Shoreline Rules, and provided that this
does not include new wireless telecommunications towers, windmills
and wind turbines.

Operation and maintenance activities for public roadways and
drainage systems, subject to approval by the applicable state or
county agency, such as vegetation-management activities, including
tree trimming and cutting and vegetation removal, and clearing
obstructions, including beach sand accumulations that block publicly-
owned drainage ways, provided that beach sand is placed on
adjacent beach or dunes and the obstruction consists solely of
beach sand that is removed to the minimum volume and depth
necessary to allow for passage of flood waters; and including
roadway pavement patching, repair, restriping, and grooving but not
including resealing, resurfacing or reconstruction’ and provided a
declaration if filed with the department;

With the application of best management practices to protect the
marine and land environment, emergency protection of water,
wastewater, or stormwater infrastructure managed by the
Department of Water Supply, the Department of Environmental
Management or the Department of Public Works if such
infrastructure is at imminent risk of failure which would substantially
affect public health or safety, including significant water loss, or
contamination of surface water, land, or water supply.

Traditional native Hawaiian cultural practices that are conducted or
led by native Hawaiian cultural practitioners and that do not have a
detrimental environmental or ecological effect on the special
management area [negatively impact the shoreline areal.

4 ft high walls:

POTENTIAL IMPACT

- Flooding in V, VE, AE,
AEF zones

- Shoreline armoring

- Redirecting wave
energy on dynamic
shorelines

- retaining walls without
weep holes or specs

No depth limitation
(injection well)

Iwi kupuna
Sedimentation
Release of stagnant or
polluted water

Dust

Turbidity

Water pollution from
broken pipes

Turbidity and sediment
from erosion around

pipes

Chlorine discharge
Pathogens

Floatables, trash
Construction equipment

impacts
Indeterminate

59

NOTES, COMMENTS, QUESTIONS & CONCERNS

Defined “Minor Structure” or “Minor Activity” allowed in shoreline area if meets criteria (12-
203-12(a)(9))

Without a Grading Permit, how does applicant know if they are on a coastal dune?

Clearing drainages and the shoreline area and side casting of sand is expressly not
prohibited by HRS 205A-44(a)(3 & 4) provided no significant turbidity results and HRS 46-
11.5 & 12 mandates that the County clear drainage blockages and keep the shoreline area
sanitary from debris.

HRS 205A-22 defines an SMA Emergency Permit as ‘development’ but HRS 205A-30
authorizes the County to devise procedures for its issuance. Thus, the County can issue
SM3'’s, including to other agencies, in a manner it deems appropriate.

Recommend that the County & State Parks Department and DPW County Highways Division
be added.

Confirm that the County is authorized to regulate, see Constitution Art 12, Sec 7. HRS 7-1.
Art 12, Sec 7, HRS 7-1. “The state reaffirms and shall protect all rights, customarily and
traditionally exercised for subsistence, cultural and religious purposes and possessed by
ahupua‘a tenants who are descendants of Native Hawaiians who inhabited the Hawaiian
Islands prior to 1778, subject to the right of the State to regulate such rights.”
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202-
11.6

Not
listed

HRS
205A-22
ND 1-16

No clear
category

Conflicts
with D 1,
2

205A-
46(a)(9)

PROPOSED CATEGORICAL EXEMPTION

Any action in the special management area that was previously
determined to be exempt, or that was determined to be a
development and required and obtained a special management area
permit, may be renovated or repaired in a manner that falls within the
same scope of the prior exemption or permit, as determined by the
director, without requiring further review, unless otherwise provided
by the terms of the exemption or permit.

POTENTIAL IMPACT

Avoids planned
obsolescence via
cumulative cost of
repairs in FHZ & SSA

Cultural and Historic
Building impacts

Repairs of structure or
seawall damaged by
coastal hazards

Repairs from flooding
without flood prevention
improvements required
by current code

No temporal criteria to
evaluate.
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NOTES, COMMENTS, QUESTIONS & CONCERNS

This subsection appears to not comply with the definition of “Development” and the proviso
of cumulative impact assessment of “Not Development”. Recommend it be deleted from
amendments.

Section suggests that any previously permitted action (structure, activity, event, installation),
may be repaired and renovated without limitation. Recommend verifying with Corporation
Counsel that this does not undermine or conflict with Act 16 restrictions on seawall
renovation, HRS 205A-46(a)(9) repairs to private seawalls, Ch 343, MCC 20.08 grading,
MCC 19.62 Flood Hazards, SHPD 6E review, and HDOH restrictions (repairs of sewer,
cesspool, or utility lines).

What if standards or regulations have changed, such as building, fire, drainage, flood code or
setbacks since the granting of the permit?

Are previous SMA permit conditions still applicable to the new development? What about
temporal criteria such as the work will be completed by a date certain?

What, if any, BMPs are applicable to the repair or renovation? Would repairing the Puamana
Park parking lot qualify for the exemption, or the Ritz-Carlton Hotel pool repairs, or
renovating a seawall?
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Chapter 6 — Declarations
|.  Application of Declarations

A. Purpose
This chapter describes the need for and application of declarations using the
Tiered SMA Assessment methodology.

A declaration signed by the applicant provides a legally enforceable
acknowledgment of the terms and conditions of the authorization, including
granting an exemption from obtaining an SMA permit or granting a waiver to
applying for an SMA Assessment. The declaration provides an awareness that
compliance with County and State codes and implementing BMPs is required
and elevates their enforceability. In addition, the County is notified by the
applicant that an otherwise exempt action, activity, or operation is going to occur
and defines its time and place.

The declaration can be tailored to allow for site inspections by County officials to
ensure BMPs are used and implemented properly, and the applicant conducts
the action as represented. Failure to comply with government requirements can
result in enforcement actions such as remedial action, fines, and/or penalties.

B. Applicability
There are many examples of the use of a signed declaration or certification for
permitting purposes, including in Maui County. Since 2017, the Department of
Public Works has required a Declaration of Compliance signed by the property
owners and concurred by the Planning Department for construction of agricultural
structures that are exempt from obtaining a building permit pursuant to HRS 46-
88. The Department of Public Works also requires a Final As-Built Notification
that is signed by the owners as a certification / declaration.

The Planning Department requires a signed and notarized unilateral
agreement and declaration of construction of a farm dwelling on County
zoned agriculture lands. The purpose is to ensure that a farm plan is
implemented, and the dwelling is used as an accessory to the principal
agricultural use of the property.

In flood hazard zones on Maui, a Hawaii-licensed architect or engineer must
certify that construction will meet federal and County code requirements. This
includes specifying that new construction or substantial improvements are flood
resistant or designed in a manner that will not place people or buildings in harm’s
way. It assures that construction will avoid, minimize, or mitigate the potential
adverse effects from flood inundation. Forms include Coastal High Hazard Area
Certification, Flood Hazard Area Certification, Reasonably Safe from Flooding
when Built on Fill, and a Non-Conversion Agreement for Construction Within
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Flood Hazard Areas that must be signed, notarized, and recorded on the deed as
a unilateral agreement to prevent flood-prone areas under buildings from being
used as habitable space.

The County of Hawaii Planning Department uses a declaration form in its short-
form SMA assessments. The County’s Construction Administrative Code
Section 5-3-21 requires a declaration of compliance with HRS 205A related to
Special Management Areas. It is completed by staff as an SMA short-form
assessment and exemption determination. It is not used for projects on shoreline
parcels. The form is logged with, and attached to, the building or grading permit
before they can be approved by the Public Works staff. This first step triage is
not dissimilar to the Maui Planning Department’s requirement to obtain a Flood
Development Permit (FDP) or Zoning and Flood Confirmation form before
issuance of an SMA or building permit.

Other states, such as New Jersey and Alabama, use declarations and/or
certifications signed by the owner or applicant to streamline coastal permitting.
Informal conversations with respective agency staff did not indicate difficulties
with the enforcement of these declarations or coastal development rules.

In summary, the use of a declaration is an accepted, legal practice in Maui
County and could help reduce the volume of paperwork and the burden on
applicants and staff for otherwise exempt actions. The declaration is also a
mechanism to help reinforce the importance of implementing BMPs.

. CZM Consistency Determination

Pursuant to HRS Chapter 205A-3 and 205A-29, it is recommended that SMA
Rule amendments proposed by the Department obtain a CZM Consistency
Determination from the State Office of Planning and Sustainable Development.
The determination would help validate the methodology and use of declaration
forms for a streamlined process.

. Draft Declarations

Two sample draft declaration forms are provided as exhibits herein. The first is
tailored for SMA Exemptions when one of the sixteen excluded uses, actions, or
operations is proposed (i.e., HRS 205A-22 Not Development). The second is
tailored to the Department’s proposed “No Needs” list of Categorical Exemptions
in 12-202-11.5. Either form could be expanded for ease of use when additional
proposed actions are systematically found to not need to undergo a full SMA
assessment.
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Date: EXHIBIT 1 - for SMA Exemptions

Tax Map Key: (2)

Property Address:
Land Owner:
Mailing Address:

Phone: Email:

Applicant (if other than owner):

Mailing Address:

Phone: Email:

1. Describe the proposed use, activity, or operation in the Special Management Area
(SMA).

2. Does the proposed use, activity, or operation involve the following? Check all that
apply.

[0 Grading, grubbing, [0 Increase of the floor area | [J Structural
trenching, of a habitable or improvements to an
excavating, ground commercial building existing building
alteration
[0 Stockpiling or [0 Increase in impervious [0 Construction within
placement of fill surface area on the 150 feet of the ocean
property
0 New construction 0 Requirement for [0 Work in a Historic
additional parking District

3. Identify where on the property the proposed action will occur and its size, dimensions
or footprint. Parcel maps are available at https://qpublic.net/hi/maui/

4. HRS 205A-22 defines “development” which requires a permit and identifies sixteen
uses, activities, or operations excluded from the definition of “development”. Indicate
which of the 16 apply to or describe to the proposed action (e.g. HRS205A-22 #6 —
repair, maintenance, or interior alterations to existing structures).

5. Is the proposed action on a shoreline or oceanfront property: O Yes O No
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Exemption’s by Declaration shall comply with the following conditions:
1. The applicant shall secure all necessary approvals and permits from other federal, state, and
county agencies, as necessary, to comply with all applicable laws and regulations.

2. The landowner, applicant, its contractors and subcontractors shall comply with all conditions
of the approval and shall allow County Inspectors and/or authorized representatives of the
Department to conduct an inspection of the use, activity or operation and the shall provide
reasonable, unfettered entrance to the property and work site.

3. The exemption only applies to the proposed uses, activities and operations described herein
and no development is authorized within the SMA.

4. That best management practices (BMPs) shall be implemented to ensure water quality and
marine resources are protected. No construction materials shall be stockpiled in the aquatic
environment, drainages, or the shoreline area. All construction related materials shall be
free of pollutants and placed or stored in ways to avoid or minimize disturbance. No debris,
petroleum products or deleterious materials or wastes shall be allowed to fall, flow, leach, or
otherwise enter near shore waters. Any turbidity and siltation generated from activities
proposed at the site shall be minimized and contained in the immediate vicinity of
construction or activity through the use of effective silt containment devices. Construction
during adverse weather conditions shall be curtailed to minimize the potential for adverse
water quality impacts. Appropriate measures to minimize dirt and water runoff, noise, and
dust must be used. Compliance with the Maui County Code 20.08.035 for erosion control is
mandatory, whether or not a grading permit is required.

5. In the event that surface or subsurface historic resources, including human skeletal remains,
structural remains (e.g. rock walls, terraces, platforms, etc.), cultural deposits, marine shell
concentrations, or cultural artifacts are encountered during the proposed activity, all work
shall cease in the immediate vicinity of the find, the find shall be protected from additional
disturbance, and the State Historic Preservation Division shall be contacted at (808) 463-
6518.

DECLARATION

Application is hereby made for authorization to conduct the activities described herein. I agree to
provide any additional information or data that may be necessary to demonstrate that the proposed
activity, use or operation will adhere to the conditions listed herein. I agree to comply with the best
management practices described in Maui County Code 20.08.035, where applicable, and any
required state water quality standards or other environmental, cultural, and natural resource
protection standards both during construction and after the project is completed.

I certify that I am familiar with, and responsible for, the information contained in this application,
and that to the best of my knowledge the information is true, complete and accurate. 1 further
certify that I am the landowner, or authorized by the landowner, to undertake the proposed activity,
use or operation and to apply for its approval by the Planning Department. Should I fail to conduct
the proposed action in the manner described or cause harm to an SMA regulated resource, I and
the landowner are liable for fines, penalties, and/or remediation as provided by rule or law.

SIGNATURE Printed Name
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This section is to be completed by the Planning Department and returned to the applicant.
The Department may approve the Exemption by Declaration, approve the Exemption by

For Planning Department Use Only

Declaration with the project specific BMPs described below, require the submittal of an SMA

Assessment application, or not process the request for the reasons noted below.

Verify Entitlements Verify Areas of Particular Concern

State Land Use: Sea Level Rise Exposure Area [1 Yes LI No
Community Plan: Stream, Gulch, or Wetland [ Yes [ No
Zoning: Special Flood Hazard Area [ Yes [ No
Flood Hazard Zone: Shoreline Setback Area O Yes O No
Base Flood Elevation (if applicable): Shoreline Parcel: O Yes O No
Assessment of the proposed action’s consistency with the SMA Guidelines

View Plane Impact oYes | oNo Involves Shoreline Armoring | o Yes o No
Water Quality Impact |0 Yes | oNo Warning Flag | o0 Yes o No
Sandy Beach Impact oYes | oNo Notice of Warning |0 Yes o No
Historic District/Site oYes | oNo Notice of Violation |0 Yes o No
Shoreline Access oYes | oNo Not a Categorical

An SMA Exemption by Declaration is not official until concurred by the Department.
If ‘yes’ to any of the above, an SMA assessment application may be required and the Director
may require an SMA permit or best management practices to assure that the proposed use,
activity, or operation does not have a cumulative impact, or a significant environmental or

ecological effect.

Department Determination
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This page intentionally left blank.
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Date:

Tax Map Key: (2)

EXHIBIT 2 - for No Needs

Property Address:

Land Owner:

Mailing Address:

Phone:

Applicant (if other than owner):

Mailing Address:

Email:

Phone:

Email:

7. Describe the proposed use, activity, or operation in the Special Management Area

(SMA).

8. Does the proposed use, activity, or operation involve the following? Check all that

apply.
[0 Grading, grubbing, [0 Increase of the floor area | [J Structural
trenching, of a habitable or improvements to an
excavating, ground commercial building existing building
alteration
[0 Stockpiling or [0 Increase in impervious Construction within
placement of fill surface area on the 150 feet of the ocean
property
0 New construction 0 Requirement for Work in a Historic
additional parking District

9. Identify where on the property the proposed action will occur and its size, dimensions
or footprint. Parcel maps are available at https://qpublic.net/hi/maui/

10. Is the proposed action on a shoreline or oceanfront property:
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An Exemption by Declaration only applies to the uses, activities, or operations described in Section
12-202-11.5 (b, d, g, j, m, &/or n) of the SMA Rules for the Maui Planning Commission. To
qualify, at least one of the following must describe your proposed use, activity, or operation.

Check all that apply.

'] b. Normal and customary agricultural activities on land currently or historically used for
such activities, provided that appropriate best management practices are implemented to
minimize impacts to nearshore waters.

1 d. On private property, one temporary event and its signage, such as a fundraiser,
community event, festival, fair, luau, and family celebration, occurring not more than once
in a thirty-day period, and limited to ninety-six hours including setup and takedown, and
involving no new ground altering activity; on public property, such temporary events and
signage under a county or state permitting authority; provided that if any event is on the
shoreline, then Shoreline Setback Approval is required.

1 g. Nonstructural exterior maintenance, repairs and renovations to existing, lawfully
established structures that involve no ground disturbance, such as doors, windows, shutters,
siding or roofs and, for structures erected in 1981 or after, to protect against impacts from
lead-based paint, painting with related preparatory work such activities are limited to a
cumulative valuation of less than $500,000 in any 12-month period for a single ownership
on a single lot or set of lots composing a unified building site, and provided a declaration is
filed with the department for any maintenance, repairs or renovations performed at one time
that have a total valuation of $100,000 or more.

71 j. Nonstructural single-story enclosures of existing, lawfully established roofed residential
lanais, decks, patios, balconies, carports or similar structures that are accessory to single-
family dwellings and multi-family dwellings and that are included in the definition of “floor
area” in Title 19 of the Maui County Code, provided that those enclosures will not result in
the total floor area of a single-family residence exceeding 7,500 square feet, limited to a
cumulative valuation of less than $500,000 in any 12-month period for a single ownership
on a single lot or set of lots composing a unified building site, and provided a declaration if
filed with the department.

1 m. Operation and maintenance activities for public roadways and drainage systems, subject
to approval by the applicable state or county agency, such as vegetation-management
activities, including tree trimming and cutting and vegetation removal, and clearing
obstructions, , including beach sand accumulations that block publicly-owned drainage
ways, provided that beach sand is placed on adjacent beach or dunes and the obstruction
consists solely of beach sand that is removed to the minimum volume and depth necessary to
allow for passage of flood waters; and including roadway pavement patching, repair,
restriping, and grooving but not including resealing, resurfacing or reconstruction’ and
provided a declaration if filed with the department.

7 n. With the application of best management practices to protect the marine and land
environment, emergency protection of Department of Environmental Management
wastewater infrastructure or Department of Water Supply infrastructure at imminent risk of
failure which would substantially affect public health or safety, including significant water
loss, or contamination of surface water, land, or water supply.
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Exemption’s by Declaration shall comply with the following conditions:
1. The applicant shall secure all necessary approvals and permits from other federal, state, and
county agencies, as necessary, to comply with all applicable laws and regulations.

2. The landowner, applicant, its contractors and subcontractors shall comply with all conditions
of the approval and shall allow County Inspectors and/or authorized representatives of the
Department to conduct an inspection of the use, activity or operation and shall provide
reasonable, unfettered entrance to the property and work site.

3. The exemption only applies to the proposed uses, activities and operations described herein
and no development is authorized within the SMA.

4. That best management practices (BMPs) shall be implemented to ensure water quality and
marine resources are protected. No construction materials shall be stockpiled in the aquatic
environment, drainages, or the shoreline area. All construction related materials shall be
free of pollutants and placed or stored in ways to avoid or minimize disturbance. No debris,
petroleum products or deleterious materials or wastes shall be allowed to fall, flow, leach, or
otherwise enter near shore waters. Any turbidity and siltation generated from activities
proposed at the site shall be minimized and contained in the immediate vicinity of
construction or activity through the use of effective silt containment devices. Construction
during adverse weather conditions shall be curtailed to minimize the potential for adverse
water quality impacts. Appropriate measures to minimize dirt and water runoff, noise, and
dust must be used. Compliance with the Maui County Code 20.08.035 for erosion control is
mandatory, whether or not a grading permit is required.

5. In the event that surface or subsurface historic resources, including human skeletal remains,
structural remains (e.g. rock walls, terraces, platforms, etc.), cultural deposits, marine shell
concentrations, or cultural artifacts are encountered during the proposed activity, all work
shall cease in the immediate vicinity of the find, the find shall be protected from additional
disturbance, and the State Historic Preservation Division shall be contacted at (808) 463-
6518.

DECLARATION

Application is hereby made for authorization to conduct the activities described herein. I agree to
provide any additional information or data that may be necessary to demonstrate that the proposed
activity, use or operation will adhere to the conditions listed herein. I agree to comply with the best
management practices described in Maui County Code 20.08.035, where applicable, and any
required state water quality standards or other environmental, cultural, and natural resource
protection standards both during construction and after the project is completed.

I certify that I am familiar with, and responsible for, the information contained in this application,
and that to the best of my knowledge the information is true, complete and accurate. 1 further
certify that I am the landowner, or authorized by the landowner, to undertake the proposed activity,
use or operation and to apply for its approval by the Planning Department. Should I fail to conduct
the proposed action in the manner described or cause harm to an SMA regulated resource, I and
the landowner are liable for fines, penalties, and/or remediation as provided by rule or law.

SIGNATURE Printed Name

69



Streamlining Coastal Permitting

For Planning Department Use Only

This section is to be completed by the Planning Department and returned to the applicant. The
Department may approve the Exemption by Declaration, approve the Exemption by
Declaration with the project specific BMPs described below, require the submittal of an SMA

Assessment application, or not process the request for the reasons noted below.

Verify Entitlements Verify Areas of Particular Concern

State Land Use: Sea Level Rise Exposure Area [1 Yes LI No
Community Plan: Stream, Gulch, or Wetland [ Yes [ No
Zoning: Special Flood Hazard Area [ Yes [ No
Flood Hazard Zone: Shoreline Setback Area O Yes O No
Base Flood Elevation (if applicable): Shoreline Parcel: O Yes O No
Assessment of the proposed action’s consistency with the SMA Guidelines

View Plane Impact oYes | oNo Involves Shoreline Armoring | o Yes o No
Water Quality Impact |0 Yes | oNo Warning Flag | o0 Yes o No
Sandy Beach Impact oYes | oNo Notice of Warning |0 Yes o No
Historic District/Site oYes | oNo Notice of Violation |0 Yes o No
Shoreline Access oYes | oNo Not a Categorical

An SMA Exemption by Declaration is not official until concurred by the Department. If
‘yes’ to any of the above, an SMA assessment application may be required and the Director
may require an SMA permit or best management practices to assure that the proposed use,
activity, or operation does not have a cumulative impact, or a significant environmental or

ecological effect.

Department Determination
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Chapter 7 — Permit Streamlining

A. Purpose

Chapter 7 reviews permitting processes streamlined at the State and federal level both
inside and outside of Hawaii. The intent is to look for synergies and opportunities to
improve coastal permitting processes by learning how other programs improved their
processes and procedures. For instance, Table 11, Ho‘ala Loko I'a Program Goals, and
Table 12, Ho‘ala Loko I'a Program, Key Streamlining Features, highlight the goals and
features of DLNRs successful fish pond restoration streamlining program. Thereafter,
Table 13, Comparison of Features and Outcomes of Successful Streamlining Programs,
offers a comparative sumary the end of this chapter including lessons learned from
these efforts.

|.  Water Quality Certification

A. Section 401 Permits
The US Environmental Protection Agency delegates the responsibility for
compliance with the Clean Water Act to the Hawaii Department of Health Clean
Water Branch (HDOH-CWB). The branch issues Section 401 Water Quality
Certifications (WQC) for projects that require a federal permit, or discharge
pollution or fill into state waters. In support of a WQC application, applicants
develop an Applicable Monitoring and Assessment Plan (AMAP) that describes
the methods to monitor water quality and the parameters tested. When
constructing groins, revetments, seawalls, or excavating or placing sand seaward
of the mean high-water mark, an approved AMAP and WQC are required from
HDOH-CWB.

Prior to 2017, HDOH-CWB processed an average of thirty-five (35) WQC

applications per year. But, on average, each application took one year to

process. Although the law allows this much time for processing, the delay
stymied necessary and important projects because:

1) There was considerable back-and-forth between the HDOH-CWB and
applicants about Best Management Practices (BMPs), AMAP, sampling
sites and locations;

2) The same applicants would submit WQC applications for different projects
with similar activities, but with different BMPs and monitoring plans given
different contractors, resulting in HDOH-CWB having to conduct separate
project reviews;

3) HDOH-CWB reviewed each application in the same manner and imposed
the same requirements regardless of project size or potential impact to
water quality;

4) HDOH-CWB had one WQC reviewer for the entire state; and

5) Applicants who wanted to change their BMPs and monitoring plans after
the WQC was issued had to undergo a total re-review.
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B. Kaizen Streamlining Process
HDOH-CWB streamlined its process by allowing online permit document
submittals, a signed certification, and a check list review. Although the
consolidated process is voluntary, applicants may now develop their own
Standard Operating Procedures (SOPs) for projects that obtain a Nationwide
Permit (NWP) from the US Army Corps of Engineers (USACE). The SOPs
include a suite of BMPs that can be tailored to a specific situation or location and
applied to project design, construction, in-water BMPs, and administration. A
‘Certifying Person’ is responsible for implementing the BMPs described in the
SOPs. Once reviewed and accepted by HDOH-CWB, the SOPs are assigned a
file number that can be referenced by the applicant for multiple other projects,
rather than HDOH-CWB reviewing each project separately and individually.

For instance, the State Department of Transportation, Highways Division used
the streamlined process to develop its own SOPs that were then approved by
HDOH-CWB. Thereafter, three highway projects were approved with a month’s
review each, reflecting a 92% improvement in processing time. The Harbors
Division is also in the process of developing their own SOPs for evaluation by
HDOH-CWB. In addition, the City and County of Honolulu Department of
Transportation and Facilities Maintenance used the streamlining process to
develop SOPs to maintain 70 to 80 stream mouth openings.

C. Process Changes
While the traditional WQC process remains available to applicants, the voluntary
streamlined process encourages applicants to:

e Develop their own SOPs for activities or types of projects they typically
undertake, noting the SOPs must comply with the HDOH-CWB
checklist requirements;

e Complete the checklist by referencing the page or section numbers of
their SOP, rather than writing entirely new SOPs, and

e Submit the SOPs, completed checklist, and transmittal letter signed by
the Certifying Person online.

The streamlined process can be used if:
e The project is covered under USACE NWP(s); and
e The project activities are included in pre-approved SOPs.

The following are benefits of having pre-approved SOPs:
e No water quality monitoring is required;
¢ No BMP and monitoring plan submittals;
¢ No antidegradation analysis submittals, and
e No separate public notice or public hearing beyond the USACE NWP
notice.

Effective April 28, 2022, the HDOH-CWB issued a Blanket Section 401 WQC to
the USACE for 49 of the 59 categories of the year 2021 reauthorized NWPs.
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The Blanket Certification also applies to any activity conducted in compliance
with HDOH-CWB pre-approved SOPs. The Blanket Certification (WQC 1092)
substantially streamlines permitting by allowing concurrent USACE and WQC
approval of those actions that fall within a NWP category. Compliance with the
conditions of the NWP, which includes clear language related to water quality,
are enforced by the USACE.

D. Applicability

HDOH-CWB significantly improved permit processing time by reducing
duplication of the federal NWP process, allowing applicants to declare their
responsibility to prevent pollution using BMPs, identifying a specific person to be
held accountable, and submitting documents online. Furthermore, the recently
issued Blanket Section 401 WQC by HDOH-CWB allows concurrent processing
of the USACE Section 404 permit. Combined, these streamlining efforts helped
focus limited staff time on projects with the potential to impact water quality and
helped those projects mitigate adverse impacts.

Environmental Review

. Environmental Impact Statements, Assessments, and Exemptions

Environmental review in Hawaii consists of EIS, EA, and EAE informational
documents prepared according to HRS 343 and HAR 200.1. In 2019, the
Environmental Council repealed and adopted new rules for processing
environmental documents in the State of Hawaii. The last time that the rules
were updated was in 1996. The new rules were necessary to be in line with
statutory amendments, case law, and modern practice such as using the internet,
email, and electronic submittals. Starting in 2016, many stakeholders came to
meetings, met with Environmental Council members, and provided comments on
the proposed rule amendments. During 9 public hearings and the formal
comment period, 36 written letters and 29 oral comments from 28 speakers
across the State were received from agencies, individuals, and organizations.

. Outcomes

Using an online forum, stakeholders, professionals, and practitioners were invited
and actively engaged in writing the draft verbiage for the rules. They were also
encouraged to describe the underlying intent so discussion and debate of ideas
could ensue. This high level of transparency generated a higher level of civic
involvement than most rule amendment processes and delivered a less
controversial and more readily understood outcome.

. Applicability

The final rule amendments are available online in ramseyer and standard pdf
format. Furthermore, a separate “rationale” for the various changes is organized
by subsection using an itemized format to better display the basis for the
changes made. This helps the reader understand the intent of the change and
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why it was necessary. Although the process was lengthy (over 3 years), the
extent of stakeholder input and deliberation was high. The forum’s relative ease
for commenting, participating in productive discussion, offering examples, and
providing rationale for the rule amendments contributed to the high level of
stakeholder participation. Employing a similarly interactive approach and
documenting the supporting rationale for the Planning Department’'s SMA and
Shoreline Rule amendments is recommended.

Beach Restoration

. Small Scale Beach Restoration (SSBN) Permits

To encourage oceanfront owners to pursue soft rather than hard responses to
shoreline erosion, the Department of Land and Natural Resources (DLNR) Office
of Conservation and Coastal Lands (OCCL) streamlined the application process
for Small-Scale Beach Nourishment (SSBN). One alternative to constructing
shoreline armoring, such as seawalls and revetments, is to use soft measures
that place sand on an eroding shoreline. The placed sand (fill) compensates for
the loss of sandy beach material that naturally buffers wave energy and scour.
The approach emulates the natural function of sand to absorb and dissipate
wave energy through a malleable, shifting beach geomorphology.

However, inland and offshore sand sources may contain detritus or pollutants
that could pollute marine waters. Consequently, beach nourishment is heavily
regulated at the federal, state, and county level and the permits and approvals
typically required include:

Federal Section 404 Clean Water Act (USACE)

Federal Section 10 of the Rivers and Harbors Act (USACE)

Federal Coastal Zone Management Consistency Determination (OPSD)
Federal Section 401 Water Quality Certification (WQC), HDOH-CWB
State Conservation District Use Permit (CDUP) (DLNR OCCL)

2 2 2 2 2

State Right of Entry (ROE) (DLNR Land Division)
State Shoreline Certification (DLNR Survey Division)
County Special Management Area Permit

County Shoreline Setback Approval

County Flood Development Permit

County Grading Permit

The Coastal Lands Program within DLNR OCCL supports the complementary
long-term goals of conserving coastal resources and mitigating risks from natural
and human-induced hazards for coastal communities. The strategy was to
develop a streamlined regulatory process and consolidate permitting with DLNR
oversight.
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B. Process Changes
The SSBN permit helped streamline the 5 authorizations checked above and
compliance with 17 state and federal laws that govern beach restoration, but the
dot-bulleted permits must still be obtained individually and separately.

OCCL initiated the streamlined SSBN permitting process in 2000 by publishing a
draft statewide Programmatic Environmental Assessment (PEA) for qualifying
SSBN projects. The State Office of Planning issued a federal Coastal Zone
Consistency Determination in 2003. A State Programmatic General Permit
(SPGP) was issued to DLNR OCCL by the USACE in 2005. The SPGP is
designed to avoid duplication between federal and state programs. The USACE
determined that the environmental consequences of SSBN were individually and
cumulatively minimal.

This 5-year intergovernmental process (2000-2005) reflects the difficulties in
streamlining federal and state permitting processes for seemingly “good”
projects. As a result, a dozen projects were permitted before the SPGP expired
in 2010. Between 2014 and 2018, another 31 SSBN projects were permitted, but
they had to place the sand above the mean-higher high-water mark and inland of
USACE jurisdiction due to the expiration of the SPGP.

In 2014, DLNR OCCL again sought to renew the SPGP. They published a draft
EA in 2019 and a Final EA-FONSI a year later. The agency also sought a
Regional General Permit from USACE to establish an Interagency Programmatic
Agreement between SHPD, HDOH-CWB, USACE, and Hawaii's CZM program.
The 2021 Legislature introduced a bill to waive WQCs for SSBN projects
authorized by DLNR OCCL. However, DLNR OCCL had added a much larger
Category lll permit to the SSBN streamlined permitting process that would allow
for 10,000 to 25,000 CY of sand and temporary sand retention structures such as
geotextile sandbag groins seaward of the shoreline. The larger volumes of sand
and the retaining structures were strongly opposed on Maui resulting in a
contested case and this larger category is not yet approved. To address the
concerns, the Board amended the proposal to include the following:

e For Category lll, an analysis of whether traditional or customary Native

Hawaiian practices are impacted.

For Category lll, a public trust analysis and a public meeting.

Category lll actions would come to the Board for final approval.

Office of Hawaiian Affairs would be consulted on all SSBN projects.

Grounds for denial would include if negative impacts outweigh the public

benefits.

e Private owners would be required to certify they would not get a regulatory
shoreline certification makai of the pre-construction shoreline. However,
abutting landowners are not permitted to claim ownership to areas
artificially nourished with sand under the State's accretion laws.
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C. Outcomes
SSBN Category | permits (i.e., < 500 CY) may be approved within 4 to 6 weeks.
The DLNR, USACE and HDOH-CWB or any other reviewing agency, have at
least 30 days to review the SSBN application and provide comments. The
applicant has 30 days to respond. The Chairperson may approve Category |
permits without consulting the Board.

SSBN Category Il permits (i.e., 500 to 10,000 CY) require publication in the
Environmental Notice. This adds at least six (6) weeks to the process and
provides the public 30 days in which to comment. The SSBN may also be
subject to further review by a Panel of Technical Experts (PTE). The
Chairperson may authorize Category Il permits subject to the consent of DLNR
and/or the Board in conjunction with the PTE review. The applicant can expect
approval or denial within sixty (60) days of the date the application is completed.

A SSBN permit is valid for one year and work must commence within 6 months of
its approval. A compliance report to OCCL is required within 2 months of
completion and photo documentation of any retaining structures provided twice a
year for 2 years. The SSBN only applies to State jurisdiction makai of the
shoreline. SSBN applications and their supporting documents are posted on the
DLNR OCCL website to facilitate public engagement.

Category lll permits are not yet authorized under the SSBN streamlined permit
system.

D. Constraints
A separate DLNR Right of Entry (ROE) is still required from the local Land Agent.
While a current state certified shoreline survey is not necessarily required, it is
valuable for monitoring the results of sand placement and the beach profile. The
ROE is approved by the Board after the SSBN permit is issued and after liability
issuance secured. The ROE is not web-based or processed online and the
added step of Board review can cause additional delays in implementing projects
that should be streamlined for improved program effectiveness.

A County SMA and Shoreline permit is still required if the work involves lands
mauka of the shoreline, for instance for equipment access or sand placement.
County Flood and Grading permits may also be required and the conditions of
the SMA must be recorded on the grading plan set, necessitating sequential
rather than concurrent processing.

E. Applicability
The vast majority of SSBN permits that have been issued since 2005 were to
private property owners and not for government sponsored projects. In that
context, SSBN permits have offered an alternative pathway to shoreline armoring
for landowners facing chronic coastal erosion.
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To streamline the process, a number of federal and state agencies had to cede
primary review and responsibility to a single agency (DLNR). OCCL bears the
responsibility for compliance and ensuring corrective action is taken for non-

compliance, but it has access and can rely upon the input of technical experts.

Despite the program’s success, there are still time intensive hurdles, such as the
DLNR Land Division’s ROE and County SMA, Shoreline, Flood and/or Grading
permits, that should be streamlined for the program to better achieve its goal and
improve effectiveness. DLNR also has significant concerns related to liability for
retaining structures on submerged lands that still has to be resolved and may
impede the program’s success.

Fish Ponds

Ho’ala Loko I'a Permits

The DLNR OCCL regulates fishpond maintenance and reconstruction since they
are within State waters and on submerged lands of the State of Hawaii. Since
the early 1990s, the island of Molokai has diligently pursued the restoration of
traditional Hawaiian fishponds as an essential component of its long-term
economic development and a means to achieve sustainability. The Molokai
community believes its ponds are an opportunity to create jobs, establish a
sustainable food supply, and educate future Hawaiian practitioners with
ecological knowledge and expertise in local aquaculture.

Researchers have documented that Molokai has 60 traditional fishponds
comprising 15,000 acres, and 40 of these ponds, totaling 1,500 acres, have the
potential for restoration (Loko I‘a). In 1973, 335 fishponds were evaluated
statewide, and 56 were determined to possess the potential for aquaculture.
Further analysis of these 56 ponds in 1997 concluded that six were in excellent
condition for fishpond use, 15 were in good condition, and the remainder were in
"fair" or "poor" condition with potential for reuse (ibid.).

According to Keala, Hollyer, and Castro, the physical degradation of Hawaiian
fishponds (Loko I‘a) is the result of the following natural occurrences:
e "lava flows filling in ponds
e tsunami and sea storms filling in ponds or destroying their walls
e land erosion filling in ponds with silt
e mangroves and other vegetation encroaching into production areas
e the natural process of eutrophication, where the excessive
accumulation of nutrients in the water stimulates excessive plant
growth that causes oxygen depletion."

In addition to these natural occurrences, long-term abandonment and lack of
maintenance would contribute to degradation.
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B. Process Changes
As an outgrowth of the 1993 Report of the Governor's Taskforce on Moloka'i
Fishpond Restoration and the 1994 Moloka‘i Aquaculture Strategic Plan, Project
Loko I‘a was formed as a significant grassroots initiative to restore and reuse
traditional Hawaiian fishponds. Taskforce members determined that one key
barrier to fishpond reuse was the complex array of federal, state, and county
permits required to conduct work within these jurisdictions. The time and
expense needed to comply with these requirements often stymied even benign
projects. A principal outcome of Project Loko I‘a was to achieve considerable
simplification and streamlining of the Federal and State permitting processes for
fishpond maintenance, reuse, and restoration activities for projects within the
State Conservation District or seaward of the shoreline.

C. Ho‘ala Loko I'a Program
Through a decades-long process of assessing regulatory barriers and
streamlining opportunities, and engaging and educating the stakeholder
community, BLNR adopted The Ho‘ala Loko I'a Program in June 2014. The
Program significantly simplifies and streamlines fishpond maintenance, reuse,
and restoration permitting processes. In 2016, the Ho‘ala Loko I'a Program
Permit Application Guidebook was made available by DLNR OCCL. The
guidebook provides an engaging and easy-to-read overview and detailed
description of the updated permitting processes.

The Ho'ala Loko I'a Program established the six (6) program goals identified in

Table 10, Ho‘ala Loko I'a Program Goals and has eight (8) key features
described in Table 12, Ho'ala Loko I'a Program, Key Streamlining Features.
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Table 11: Ho‘ala Loko I'a Program Goals

GOALS

1. Create a single permit that complies with the relevant state and federal
requirements.

2. Fit the needs of practitioners and community groups.

3. Incorporate enough flexibility to allow for innovation in meeting current
environmental challenges while still respecting the integrity of the fishponds.

4. Cover the "big three" activities that practitioners were having difficulty in
securing permits for: dredging, removal of invasive species that trigger ground
disturbances, and repair of severely damaged walls.

5. Create no additional regulatory burdens or requirements.

6. Be consistent with the Coastal Zone Management federal consistency general
concurrence for minor federal permit activities for Hawaiian fishpond
restoration, repair, maintenance, and reconstruction.

Table 12: Ho‘ala Loko I'a Program, Key Streamlining Features

FEATURES DESCRIPTION

DLNR, OCCL is the proponent agency Establishing one State agency with the overarching

knowledge and expertise of the Ho‘ala Loko I'a program
was critical to the Program's success. The DLNR OCCL
educates program participants and facilitates, reviews,
and processes Ho‘ala Loko I'a permit applications.

Master Conservation District Use Ho‘ala Loko I'a created a master statewide CDUP Permit
Permit (CDUP) ST-3703 for fishpond maintenance, restoration, repair, and

operations. As such, individual CDUP's are no longer
required for Ho‘ala Loko I'a Program projects.

Programmatic Environmental A programmatic state-wide EA addressing existing
Assessment (EA) conditions, potential impacts, and mitigation measures

for fishpond restoration projects was prepared to comply
with the Hawai‘i Environmental Policy Act (HEPA). For
qualifying program projects, individual HRS, Chapter 343
EAs are no longer required.

Streamlined Application Form A single, streamlined application form is available for

program projects. The application form comprises 5
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FEATURES DESCRIPTION

pages, is simple, and avoids costly technical analysis,
unless warranted.

Interagency Advisory Group (IAAG) The program formed an IAAG to review Tier 2 and 3
permit applications. The IAAG provides comments on
fishpond permits including recommendations for
additional documentation, technical analysis, and BMPs.

Tiered Review Process Once an application is filed, OCCL confirms that it is a
qualifying project. If so, OCCL determines if a Tier 1
Permit is required. Tier 1 Permits are issued directly by
OCCL with standard conditions.

OCCL transmits projects that do not qualify for Tier 1
permits to the IAAG for review and comment. If the IAAG
does not have objections or significant comments, OCCL
issues a Tier 2 Permit with standard conditions and
BMPs. OCCL issues Tier 3 permits if the IAAG provides
objections or significant comments.

Tier 1 Tier 1 activities generally consist of routine and minor
activities, including maintenance, small restoration
activities, minor accessory structures, stocking and
harvesting using traditional methods, and invasive
species removal.

Tier 1 activities are subject to the standard Conservation
District conditions found in HAR Chapter 13-5. These
types of repairs are consistent with “minor” repairs
allowed in the rules with only a site plan approval.
Applicants design BMPs for Tier 1 permits based on
traditional protocols, indigenous knowledge and practice,
and environmental science.

Tier 2 Fishpond repair, maintenance, restoration, and operation
from 10 to 50% of the original structure. These are
consistent with “moderate” repairs allowed by the
Conservation District Rules HAR Ch. 13-5. Tier 2
permits are subject to standard BMPs encompassing the
following types of areas:

Water quality monitoring

Endangered species monitoring

Cultural monitoring

Archaeological monitoring

Special conditions

Tier 3 e Same as Tier 2 to 50% of the original structure
¢ Involves dredging
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FEATURES DESCRIPTION

¢ Alters sand beaches or sediment deposition

Tier 3 permits are subject to the same standard BMPs
required of Tier 2 permits. They may also be subject to
specialized technical analysis and/or conditions to
address specific environmental and cultural concerns.

Waiver of Water Quality Certification Bill 230 was signed in July 2015 by Governor Ige to
waive the requirement for water quality certification for
Ho‘ala Loko I'a projects receiving permits through the
OCCL.

Additional Permit Requirements not ¢ Right of Entry

Covered by Ho‘ala Loko I'a e Special Management Area
e Shoreline Setback Variance
e US Army Corps of Engineers

D. Outcomes
By having a clearly defined purpose, strong stakeholder, community, and political
support, and a commitment to inter-agency collaboration, the BLNR adopted The
Ho'ala Loko I'a Program in June 2014. The program achieved considerable
simplification and streamlining of the Federal and State permitting processes for
fishpond maintenance, reuse, and restoration activities for projects within the
State Conservation District or seaward of the shoreline.

Prior to the program’s adoption, an applicant for a fishpond restoration project
was often required to navigate through a complex and costly web of federal,
state, and county regulations, which could require the issuance of up to 17
permits before work could be initiated (Loko I‘a). The program identified key
bottlenecks, took decisive measures to consolidate, streamline, and expedite
permitting processes, and established an infrastructure to support inter-agency
collaboration, information sharing, and accountability.

E. Applicability
Ho'ala Loko I'a offers instructive lessons for agencies desiring to implement
successful permit consolidation and streamlining projects. Identifying a clear
public purpose, engaging in constructive community and stakeholder outreach,
developing political support, and ensuring a durable format for inter-agency
communication and decision making were prerequisites for Ho‘ala Loko I'a’s
success.

Rising sea levels and increasing storm intensity will unavoidably result in the
need for coastal managers to respond more quickly to coastal erosion threats.
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Seeking broad-based and systemic innovations to make coastal permitting
processes work more efficiently, be less costly, and achieve the same or better
community and environmental outcomes will require a strong public purpose,
commitment to inter-agency collaboration, education, and extensive stakeholder
and community outreach.

Innovative Streamlining Efforts Outside of Hawaii

. Historic and Cultural Resource Consultation

The National Environmental Policy Act, 1970 (NEPA) and the National Historic
Preservation Act, 1966 (NHPA) are two of the principal federal laws intended to
protect environmental and cultural resources. Any project conducted with federal
funding, or requiring a federal permit, license, or approval, is required to comply
with these laws.

NEPA requires federal agencies to assess the impacts of their proposed actions
on the environment, which includes cultural resources. They consist of a variety
of archaeological, historic, and sites with traditional, religious, and/or cultural
significance to Native Hawaiians. If an agency is preparing an Environmental
Impact Statement, it will usually complete a NHPA Section 106 Consultation.
The review provides a conduit for public outreach and consultation and
memorializes the effort to consider the views of the public. This is particularly
vital when an agency is trying to identify historic properties that might be affected
by a project and is considering ways to avoid, minimize, or mitigate harm to the
historic property.

NHPA Section 106 consultation requires federal agencies to consider the effects
of their undertakings on historic properties. These are sites, structures, buildings,
districts, or objects listed in or eligible for listing in the National Register of
Historic Places (NRHP). It is more discrete and narrower in focus than cultural
resources.

The NHPA Section 106 review encourages, but does not mandate, preservation
because sometimes there is no way for a needed project to proceed without
harming a historic property. The Section 106 review does ensure that
preservation values are factored into federal decision making. The federal
agency assumes responsibility for the consequences of the project on historic
properties and is held publicly accountable for their decisions. Federal agencies
are responsible for initiating Section 106 review, not the project proponent. In
Hawaii, agencies consult with Native Hawaiian organizations when historic
properties of religious and cultural significance to them may be affected.

To successfully complete NHPA Section 106 review, federal agencies must do
the following:
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e Gather information to determine which properties may be affected by the
project are listed, or are eligible for listing, in the National Register of
Historic Places;

e Determine how those historic properties might be affected;

e Explore measures to avoid or reduce adverse effects to the historic
properties; and

e Reach agreement on measures to resolve any adverse effects or, failing
that, obtain advisory comments.

Outcomes

Although NHPA Section 106 and NEPA are independent statutory requirements,
the processes for compliance require similar studies to identify affected
resources, and similar levels of consultation and public engagement. Both NEPA
and NHPA require engaging the public, defining the Area of Potential Effects,
and identification of the resources to be protected. Both require consideration of
measures to avoid, minimize or mitigate adverse effects.

When synchronized, both NEPA and NHPA Section 106 can stimulate public
participation in projects that involve federal monies or decision making.
Coordinating the reviews together can result in streamlining that saves time and
costs and reduces the burden on public participants for attending meetings or
submitting testimony multiple times.

The hallmark of effective consultation is creating good ideas about alternatives
and mitigation. Combining “cultural” and “historic” reviews (NEPA / NHPA) can
result in synergies through early and concurrent consultation with stakeholders
and native Hawaiian practitioners and coordination of the processes to comply
with both laws.

. Nationwide Permits (USACE)

Before a project can dredge or fill waters of the United States, they must obtain a
Department of Army (DA) permit from the U.S. Army Corps of Engineers
(USACE). The DA may be an Individual Permit, Letter of Permission, General
Permit, Regional Permit, or Nationwide Permit.

Section 10 of the Rivers and Harbors Act requires authorization of any work that
affects the course, location, condition or capacity of navigable waters. Section
404 of the Clean Water Act requires authorization to discharge dredged or fill
materials into waters of the US, including the filling of wetlands. Authorizations
must also comply with the Clean Water Act, Coastal Zone Management Act,
Endangered Species Act, Magnuson-Stevens Fisheries Conservation Act
including Essential Fish Habitat, National Historic Preservation Act, and the
Rivers and Harbors Act. The USACE consults with the respective agencies
charged with administering these laws prior to issuing their approval rather than
the project proponent contacting the individual agencies.
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An Individual Permit has a full public review including a 30-day public notice
period. A project description and permit drawings are forwarded to all interested
parties, adjacent property owners, and the State and Federal agencies for review
and comment.

A Letter of Permission (LOP) is a type of individual permit used for Section 10
authorizations. A LOP can be used where the proposed work would be minor,
would not have significant individual or cumulative impacts on environmental
values, and should encounter no appreciable opposition. State and Federal
agencies and adjacent property owners are provided a project description, site
plans, and 30 days to comment.

General Permits are for activities that have minimal individual and cumulative
adverse environmental effects. General permits are valid for five years and are
for activities the USACE has identified as being substantially similar in nature and
causing only minimal individual and cumulative environmental impacts.

A Regional or Programmatic General Permit is issued for a specific geographic
area. The process involves a public notice, opportunity for a public hearing, and
detailed decision documentation. The Regional General Permit allows the
USACE to tailor the conditions of approval to the area, such as for protection of
coral reefs and marine life in Hawaii and the Pacific.

A Nationwide Permit (NWP) is a general permit that authorizes categories of
similar activities across the country. Each category is approved for five years,
and NWPs were used to authorize ~ 40,000 activities per year. This year, the
USACE reauthorized 52 NWP categories with no major changes from the 2017
list of NWPs. However, they added another 5 NWPs including NWP 54 Living
Shorelines. Furthermore, the Honolulu District developed Regional Conditions in
order to provide additional protection for the aquatic environment within Hawaii
and the Pacific region.

Outcomes

The use of NWPs and standard conditions greatly streamlines activities of similar
scope and nature across the country. For instance, repairs to docks in marinas,
or installation of offshore moorings and buoys have predictable impacts. These
actions are authorized under a NWP by requiring the work meet a set of
conditions that can minimize or mitigate adverse impacts.

For instance, NWP 54 authorizes construction and maintenance of living
shorelines for shore erosion control. Living shorelines consist of natural and
man-made materials and may include stone or reef structures to protect the
shoreline from low to moderate energy waves. Living shorelines must have a
substantial biological component, such as fringe wetlands or living reef
structures. Discharges of dredged or fill material into waters of the United States,
including the construction of fill structures such as sills or breakwaters, must be
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the minimum necessary for the establishment and maintenance of the living
shoreline. A pre-construction notification is required for new living shorelines but
not for the repair and maintenance of existing ones. Unfortunately, NWP 54
does not authorize beach nourishment activities.

Applicability

The 2022 revisions of the NWPs were informed by extensive feedback from the
public and stakeholders and provides effective review of projects that have
minimal impact on the aquatic environment. This helped streamline compliance
with the federal requirements of the Clean Water Act and the Rivers and Harbors
Act and added useful tools like NWP 54 for Living Shorelines.

Regional conditions of approval have also been added by the Honolulu District
that are tailored to Hawaii and the Pacific to protect tropical marine waters and
coral reefs. Because the NWP has strong, enforceable conditions, the HDOH-
CWB recently issued a Blanket Water Quality Certification (WQC 1092) that
substantially streamlines permitting by allowing concurrent USACE and WQC
approval. Compliance with the conditions, which includes clear language related
to water quality, are enforced by the USACE. The concurrent processing of
permits to dredgef/fill and water quality certification substantially reduces
duplication and the length of time to obtain a permit. This was achieved though
agency collaboration, such as input from HDOH-CWB on the USACE Honolulu
District’s language for Regional Conditions.

. JARPA, Washington State

Shoreline development is heavily regulated in the State of Washington. Each
local jurisdiction (county, city or municipality) has its own regulations and
permitting pursuant to the Shoreline Master Act. The law encourages
municipalities to develop regional plans and approaches to shoreline
management. The plans are updated every eight years and the state provides
financial incentives, including funds for implementation, for those municipalities
that complete their plan ahead of schedule.

At the state level, the Department of Fish and Wildlife requires a Hydraulic
Project Approval to protect aquatic life and habitat and work in wetlands or
navigable waters often requires federal approval from the USACE. Similar to
Hawaii, these multiple layers of permitting can delay project implementation and
present difficulties in responding to coastal erosion or shoreline change.

To streamline processing, the state offers a combined permit application; Joint
Aquatic Resources Permit Application (JARPA). JARPA covers most, but not all,
coastal authorizations needed at the local, state and federal levels. The
Governor's Office for Regulatory Innovation and Assistance works with local,
state and federal agencies to maintain and update the JARPA form.
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Agencies that participate in managing the joint application form In Washington,
include:

e Local governments (municipal, city, county)
o US Army Corps of Engineers (federal)

« US Environmental Protection Agency (federal)
o Department of Ecology (state)

o Department of Fish and Wildlife (state)

o Department of Natural Resources (state)

e Department of Transportation (state)

Outcomes

Importantly, JARPA does not alter regulatory review processes, but it does
provide a centralized form that collects project, site and environmental
information into one place and one document. JARPA also assures consistency
between applications and submittals, and it allows concurrent processing or
acceptance by multiple agencies of one application.

The JARPA application enables applicants to submit one document. This helps
reduce redundancy, duplication, and helps avoid missing and/or conflicting
information. In several sections of the application, check box categories are
used that would be instructive for Hawaii’s coastal permitting. This includes a
checklist of common actions, common shoreline activities, and common
shoreline structures.

Applicability

A State Conservation District Use Application includes compliance with, and
discussion about, the same objectives and policies that are addressed in a
County Special Management Assessment application (i.e., HRS 205A). A CDUA
also requires discussion about customary and traditional practices, which are
topics that the DLNR SHPD often speaks to in reviewing SMA submittals. The
CDUA speaks to conservation actions based on the subzone and level of
protection afforded to the area and a CDUA has other aspects that differ from an
SMA application.

For coastal projects spanning the shoreline, there could be synergies and greater
efficiencies in processing one submittal that addresses both County and State
requirements and criteria, much like what JARPA does. Having a checkbox list
for common benign activities would be one means of improving the management
of workflow. The USACE, HDOH-CWB, CDUP, DLNR ROE, and SMA/Shoreline
applications should be reviewed for complimentary and/or duplicative information
that could be consolidated.
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Table 13: Comparison of Features and Outcomes of Successful Streamlining Programes.

FEATURES

1. Strong
political
support

2. Extensive
stakeholder
and
community
engagement

3. Clear
alignment
with
governmental
plans and
policies

HDOH CWB

Kaizen
Streamlining
Yes; from the
regulated
community such as
contractors and
engineering firms.

Yes; from the
regulated
community such as
contractors and
engineering firms
to identify issues
and propose
solutions.

n/a

DLNR OCCL
SSBN

Moderate.
Agency interest in
facilitating soft
shoreline erosion
mitigation.

Primarily technical
experts.

Yes; provided an
alternative
pathway for
landowners facing
erosion crisis
instead of
pursuing shore
armoring as
recommended in
State plans and

HRS Ch 343

Rules
Update

Yes; very
strong support
from the
Governor.

Yes; extensive
input from the
public,
practitioners,
and subject
matter
experts.

Yes
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DLNR OCCL
Ho‘ala Loko
I'a Program
Yes; grassroots
to the governor.
State adopted
the program and
allocated
considerable
fiscal and staff
resources. Bill
230 waived
wQcC
requirements.

Yes; decades
long stakeholder
engagement
and
collaboration
between
community and
governmental
stakeholders.

Yes; fishpond
restoration
recognized as a
high economic
development
and cultural
resources
priority in
governmental
plans and

State of
Washington
JARPA

Yes; Governor’s
Office for
Regulatory
Innovation &
Assistance.

Yes; multiple
agencies accept
the same form
application.

Standardization
of the information
submitted.

LESSONS & IDEAS

Mayor should establish
an executive level
office to pursue
regulatory innovations.

Extensive stakeholder
and community
engagement is
required to design,
adopt, and conduct
streamlining programs.
Consider using the
forum for updating
HRS Ch. 343 HAR 11-
200.1 and apply to
amending the
SMA/Shoreline Rules.
Supporting State and
County policy can
serve as a basis for
streamlining efforts.

All applicable
governmental plans
and policies should be
assessed for
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FEATURES

. Focus on
simplification,
streamlining,
and
consolidation

HDOH CWB

Kaizen
Streamlining

Yes; by looking

inward on how one
can improve and

modification of
existing tools to
achieve the
desired end
objective (i.e.,
clean water).

. Assignment of n/a

interagency
task force and
advisory
groups

Assignment
of a central
coordinating
and permit

n/a

DLNR OCCL
SSBN

policy documents

(COEMAP,
ORMP, Beach
Management
Plan).

Yes; using a

programmatic EA.

Yes; larger

projects may be

reviewed by a
Panel of
Technical
Experts (PTE).

Yes; OCCL is the

lead agency.

HRS Ch 343

Rules
Update

Yes; reduction
in duplicative
or confusing
terminology
and conflicting
deadlines (i.e.,
calendar to
business
days).

Yes; relied on
the existing
Environmental
Council.

Yes; relied on
the existing
Environmental
Council.
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DLNR OCCL
Ho‘ala Loko
I'a Program
policies at
County and
State levels.

Yes; simplified

application form;

central
coordinating
agency; triaging
by potential for
impact;
programmatic
EA and CDUA,;
focus on BMPs
in lieu of
technical
analysis.

Yes; Inter-
agency
taskforce used
to develop
program. An
Advisory Group
established to
review and
comment on
permits.

Yes; DLNR,
OCCL assigned
as the
coordinating
agency.

State of
Washington
JARPA

Yes;
standardized
information
provided to
agencies.

Application is

filed concurrently

for multiple
permits.

Automated
online
information
system is user
friendly and
informative.
Governor level
office for
regulatory
innovation.

Yes; federal,
state and local
regulatory
agencies joined
forces to create

LESSONS & IDEAS

alignment with the
program’s purpose.

All the programs
focused on
streamlining with some
targeting specific
streamlining objectives
and others addressing
systemic processes.
Streamlining should
focus on specific
objectives. MAPPS is
intended to streamline
the process with
document uploading
representing
simplification.

An interagency task
force can play a critical
role in identifying
streamlining
opportunities and
constraints, and in
providing valuable
feedback on specific
projects.

A project proponent is
critical to the success
of coordinating review
and implementation.
MAPPS supplanted
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FEATURES

processing
agency

7. Inter-agency
agreements
to streamline
and
consolidate
processes

8. Streamlined
application
form

9. Use of
programmatic
EAs and
CDUAs

10. Tiering
(triaging) of
activities
based on level
of impact

HDOH CWB

Kaizen
Streamlining

n/a

Applications are
now submitted
online.

n/a

n/a

DLNR OCCL
SSBN

Yes; OCCL
assumed
responsibility for
some partner
agency permitting
functions
(USCOE, HDOH-
CWB).

Yes; form fillable
and request more
targeted
information.

Yes; State
programmatic
general permit

and programmatic

EA.

Yes; 3 categories
based on sand
volume.

HRS Ch 343

Rules
Update

No

No

No

Yes; EAE, EA,

EIS
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DLNR OCCL
Ho‘ala Loko
I'a Program

Yes

Yes

Yes

Yes, Tier 1, 2
and 3
representing
minor,
moderate, or
major
improvements.

State of
Washington
JARPA

one application
for multiple
permits.

Yes

Yes;
standardized
information and
consolidated
applications for

multiple permits.

n/a

n/a

LESSONS & IDEAS

DSA'’s role in soliciting
multi-agency
comments on
proposals.

The ORMP Working
Group can serve as a
forum shielded from
sunshine law to
develop MOUs and
inter-agency
agreements to be
voted on in the publicly
open ORMP Policy
Group venue.

Each program
designed an
application form to
achieve their specific
needs and objectives.
This opportunity may
have been supplanted
by MAPPS.

Regional PEAs for off-
or along shore
interventions could be
initiated by state or
federal agencies such
as OCCL or OPSD.
Tiering based on
impacts focused effort
on those items with
potential impacts and
reduces workload.
Reduce SMA
assessments to focus
on development
impacts and expand
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FEATURES

11.

12.

Targeted use
of BMPs and
SOPs in lieu
of detailed
impact
assessments

Lead agency
maintains
review and
decision-
making

HDOH CWB

Kaizen
Streamlining

Yes; uses a check
list and identifies a
person responsible
for implementing
standard operating
procedures that
are developed and
pre-approved by
the HDOH-CWB.
HDOH-CWB cedes
some authority by
relying on USACE
NWP conditions
and enforcement.

DLNR OCCL
SSBN

No

HDOH-CWB and
USACE cede
authority to DLNR
OCCL.

HRS

Ch 343 | DLNR OCCL

Rules Ho‘ala Loko
Update I'a Program

No Yes

Yes; more HDOH-CWB
succinct and USACE
terminology cede authority
regarding to DLNR OCCL.
deadlines (i.e.,

calendar to

business

days).
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State of
Washington
JARPA

n/a

No; still requires
permits from
multiple
agencies.

LESSONS & IDEAS

enforcement of
violators to motivate
compliance.

The use of BMPs and
SOPs to reduce
impacts could be
achieved through the
use of a Checklist
and/or signed
Declaration form
identifying a
responsible person.
Concurrent processing
is an opportunity to
streamline and
collaborate with
partner agencies,
particularly when they
have duplicative
enforceable conditions
of approval.
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Chapter 8 — Permit Consolidation

A. Purpose
Chapter 8 builds upon the previous chapters findings to present two strategies for
improving the coastal permitting process on the Island of Maui. Table 14,
Comparative Processing Schedule, identifies the time potentially saved from
these strategies. In addition, Table 15, Evaluation of Permit Consolidation
Strategies, summarizes the advantages and disadvantages of these approaches
for erosion mitigation projects.

|.  County Level Recommendations

A. Concurrent State & County Permit Processing
A Shoreline Setback Variance (SSV) is “development” that needs an SMA Permit
(HRS 205A-22(5)). If it is more than $500,000, a SMA Major Use permit is
required including a notice of the application, notice to owners within 500 feet,
and a public hearing (HRS 205A-29). However, only a notice of the application
and notices to abutting owners (not those within 500 feet) is required for an SSV
(HRS 205A-43.5(a)). The hearing for the SSV can be waived for sand pushing,
protection of a structure costing $20,000 or more, or if no one has requested a
hearing within 25 days after the application was advertised. The SMA and SSV
have slightly different notification obligations, yet these two applications are
processed concurrently with no distinction between agency comments,
duplicative transmittals, or separate hearings on the matter.

By avoiding duplicative agency transmittals, commenting, responses, and
hearings the processing schedule can be significantly shortened by
approximately eight months (Table 14, Comparative Processing Schedule).
Thus, the county should expand the concurrent processing of permits. Certain
state and county coastal permits (i.e., SMA/SSV/CDUA) and processes could be
combined and processed together, as described in Table 14 which lists some of
the advantages and disadvantages of consolidated processing. Some counties
already conduct concurrent processing.

B. Programmatic EAs
A Programmatic EA (PEA) could be prepared for select categories of projects, or
select littoral cells, where conditions, outcomes, and mitigations are predictable.
Some advantages and disadvantages of PEAs are listed in Table 15, Evaluation
of Permit Consolidation Strategies. Both fishponds and beach nourishment have
benefited from this approach. For instance, a PEA could be used for repairs to
existing shoreline armoring on the Honokowai coastline, Halama Street, or in
Maalaea Village. A PEA could also be developed with specified BMPs and
SOPs for emergency response to erosion crisis at known hot spots, dynamic
shorelines, or for sections of roadway threatened by sea level rise and flooding.
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Property owners could pursue their own EA or use the PEA as a reference guide.
They may also choose to design their project to conform to the PEA to expedite
processing. As in the case of fishponds and small-scale beach nourishment
projects, PEAs can result in significant streamlining, reduce costs, and create
more predictable outcomes. A similar approach for multiple parcels or properties
within a littoral cell could be used for SMA/SSA and/or CDUA permit applications.
The Kaanapali Beach Restoration and Kahana Bay Erosion Mitigation projects
may exemplify this strategy.

Table 14: Comparative Processing Schedule.

CONSOLIDATED PROCESSING — EA/SMA / SSV /| CDUA

TASK MONTHS
2146810121416 |18 |20 |22 |24 | 26 | 28

1.Prepare consolidated
application

2.Process DEA to a AFNSI
determination

3.Prepare FEA to FONSI
with 30-day challenge

4.Process SMA, SSV,
CDUA

5.SMA / SSV Public
Hearing

6.CDUA Public Hearing

NON-CONSOLIDATED PROCESSING - EA/SMA / SSV/ CDUA

TASK MONTHS
214681012 |14 16 |18 |20 |22 |24 | 26 | 28

1.Prepare DEA

2.Process DEA to a AFNSI
determination

3.Prepare FEA to FONSI
with 30-day challenge

4.Prepare consolidated
SMA, SSV

5.Prepare CDUA

6.Process SMA, SSV,
CDUA

7.SMA / SSV Public
Hearing

8.CDUA Public Hearing

Inefficiencies with non-consolidated processing:

1. Applicant must prepare three separate reports

Planning Department must review and process two additional applications
Agencies must review and comment on two additional applications
Applicant must respond to two additional sets of comment letters
Planning Department must review two additional sets of comment letters
Requires approximately eight additional months of processing

S
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C. Evaluating Permit Consolidation Strategies
The principal purpose for consolidation of regulatory processes is to reduce
costs, save time, and simply procedures and processes. As illustrated in Table
14, consolidated processing is considerably more efficient than non-consolidated
processing of coastal permit applications. By reducing regulatory costs and
simplifying processes, better environmental outcomes should be attainable. First,
less costly and simpler regulations encourage more compliance. Second,
governmental resources once directed to low-yield activities can be redirected to
areas where the environmental benefits will be significantly greater.

While reducing costs and promoting simplification are important objectives,
streamlining processes should not come at the expense of the environment or
the public’s ability to substantively participate in development decisions. Table 15
evaluates advantages and disadvantages associated with consolidated
processing and the preparation of programmatic EAs. Each approach warrants
careful consideration of the benefits and costs when developing a strategy to
streamline the Island of Maui’'s coastal permitting processes.
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Table 15: Evaluation of Permit Consolidation Strategies.

STRATEGY

STEPS IN A
CONSOLIDATED PROCESS

ADVANTAGES

DISADVANTAGES

Consolidate
processing of
the EA,
SMA/SSV

Consolidate
processing of
the EA, SMA/
SSV, CDUA

A single, consolidated EA, SMA/
SSV is filed with the Planning
Department.

The notice of SMA/SSV application
is published in the newspaper
concurrently with the Accepting
Authority’s transmittal of the Draft EA
with the OEQC.

A single transmittal to agencies for
comment on the consolidated
application.

After the 30-day FEA-FONSI
challenge period expires, the hearing
on the SMA/SSV is scheduled.

Final plans addressing all comments
are presented to the Commission for
SMA/SSV decision making.

Building upon the above, inclusion of
the Conservation District Use
Application in the EA.

The CDUA is posted on the OCCL
website but pending FONSI.

The EA addresses the criteria for
HRS 343, HRS 205A, and HRS
183C.

Single agency jurisdiction that is within
Planning Department’s purview.

Saves multiple transmittals and avoids
duplicative agency comments and
responses.

Avoids re-transmitting the SMA/SSV
applications and any supporting reports
to agencies after the EA process.

Saves 9 to 15 months versus
unconsolidated processing time.

Facilitates inter-agency communication
and coordination on multi-jurisdictional
projects.

Avoids sending the EA, SMA/SSV, and
CDUA separately to agencies.

Saves multiple transmittals and avoids

duplicative agency comments and
responses.
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Applicant could substantively change the
project between Draft and Final EA, which
may warrant additional review.

Less opportunity to comment when the
process is consolidated into a single round
of public commenting.

Planning staff needs to ensure that
comments and concerns are sufficiently
addressed prior to scheduling the SMA/SSV
for the Commission hearing.

More complicated to set-up since it involves
multiple agency jurisdictions and processes.

Less opportunity to comment when process
is consolidated into a single round of
agency and public commenting.

Applicant could substantively change the
project between the draft and final EA,
which may warrant additional review.
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STRATEGY

STEPSIN A
CONSOLIDATED PROCESS

ADVANTAGES

DISADVANTAGES

Consolidate
processing of
the SMA/SSV,
CDUA after
the 30-day
Final EA-
FONSI
challenge
period.

The public informational meetings for

the EA are held on Maui
simultaneously with the public
information meeting for the CDUA.

After the 30-day FONSI challenge
period, the Board and Commission
hearings are scheduled.

File SMA/SSV, & CDUA permit
applications concurrently, after the
30-day FEA FONSI challenge
period.

The notice of SMA/SSV application
is published in the newspaper
concurrently with the CDUA
application posting on the OCCL
website.

Transmit the consolidated three
permit application and respond to
agency comments.

The public informational meeting for
the CDUA is held on Maui.

The Board hearing on the CDUA and
the Commission hearing on the
SMA/SSV is scheduled.

Combines two public informational
meetings into one.

Saves 12 to 18 months processing time
versus unconsolidated processing time.

For certain types of projects, a
separate, standalone EA process may
be necessary such as when the
proposing agency is the accepting
authority. In these cases, the more
cautious two rounds of agency
commenting are provided.

Avoids sending the SMA/SSV, and
CDUA separately to agencies.

Coordinates lead state and county CZM
permitting.

Saves multiple transmittals and avoids
duplicative agency comments and
responses.

Saves 6 to 8 months versus
unconsolidated processing time.
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There should be a pre-determined format
for resolving differences between Planning
Department & OCCL staff
recommendations.

Staff for both agencies need to ensure that
comments and concerns are sufficiently
addressed before scheduling the public
hearings.

Same as above but offers less streamlining
and consolidating than the processing of the
EA with the SMA/SSV, and CDUA.
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STRATEGY

STEPSIN A
CONSOLIDATED PROCESS

ADVANTAGES

DISADVANTAGES

Prepare
Programmatic
EA’s,
SMA/SSA,
and/or CDUAs

Programmatic EAs, SMA/SSA,
and/or CDUAs are prepared for
select categories of projects where
conditions, outcomes, and
mitigations are predictable.

A qualifying project submits a
consolidated application form
detailing the project and providing
any required documentation.

Depending upon scope of the project
and its potential risks, the
programmatic EA is used in lieu of a
project specific Assessment or
simply used as a reference
document.

Example Categories:

o Existing hardened shorelines
where ongoing maintenance is
required

e Coastlines with high erosion and
sea-level rise requiring proactive
planning and expedited
permitting

e Consolidated application form for
select categories of projects.

Individual project specific impact
assessment is not required resulting in
considerable time and cost savings
(e.g., SSBN Category | permits).

Costly technical analysis is conducted
at the regional level resulting in fewer
overlapping and reductant studies being
required.

May result in the technical studies and
information becoming publicly available
for comparative or sub-regional
projects.

Cumulative impacts are captured and
incorporated.

BMPs and SOPs are tailored to mitigate
identified issues, avoiding an ad hoc
approach to mitigation.

Regional impacts are presented and
discussed with key stakeholders rather
than piecemeal projects.

Erosion response is coordinated within
and among the littoral cells.
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Project specific impacts and mitigations may
not receive the same level of analysis as
when conducting a programmatic
assessment.

Dynamic and changing shoreline and
environmental conditions may limit the
durability of the programmatic document.

Most likely government initiated, requiring
considerable governmental time and effort.

If privately funded, the preferred alternative
may likely be skewed and ripe for being
contested.

Difficult to generate consensus among
affected owners and stakeholders.



Streamlining Coastal Permitting

Chapter 9 — Recommendations

The concluding chapter provides recommendations, ideas and suggestions for
improving the coastal permitting system on the Island of Maui.

Process & Procedure Recommendations

A. Overview
A number of proactive actions could be taken at the County level to facilitate
streamlining. This is based on a comparison of the features of five of the state,
federal and offshore programs that were reviewed in Chapter 7 and the lessons
learned for streamlining. The findings are consolidated in Table 16, Summary
Recommendations. A brief sample of those lessons include:

1. Establish an executive level office or senior level position within the
administration to pursue regulatory innovations focused on improving
processes.

2. Conduct extensive stakeholder and community engagement to help design,
adopt, and conduct streamlining programs. Have an online suggestion box
where the public can make recommendations for streamlined permitting or
rule amendments.

3. Use an inter-agency task force to play a critical role in identifying and
eliminating unnecessary duplication and redundancy.

4. The ORMP Working Group can serve as a forum shielded from sunshine law
to develop MOUs and inter-agency agreements that are voted upon by the
ORMP Policy Group during a public forum.

5. Tier the level of scrutiny in regulatory review based on impacts to focus staff
effort and reduce workload.

6. Develop targeted BMPs and SOPs to reduce impacts for categories of
projects with predictable outcomes. Use a signed enforceable check list
and/or declaration form to require compliance.

7. Use concurrent processing to streamline and facilitate greater collaboration
with partner agencies.

B. Technical Advisory Panel
A technical advisory panel (TAP) could serve as a resource for erosion mitigation
projects. The TAP would act like the Urban Design Review Board but for
shoreline projects.

The TAP could consist of knowledgeable, semi-autonomous staff or decision
makers from key agencies involved in the permitting of shoreline erosion
mitigation or response. Participants could be from USACE, NOAA, OPSD,
HDOH-CWB, and DLNR OCCL, Land Division, DAR, and SHPD, County
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Planning Department, and County Public Works Department, Engineering
Section.

Pre-consultation with the TAP would be voluntary and its members would provide
input reflective of their informed opinion of the agency’s likely perspective on the
project. This could help applicants revise plans and projects early in the process
before publishing a draft EA, which would result in more complete applications
that better address agency requirements and concerns.

Despite the additional step in the process, this early consultation with a key
group of agencies may reduce the extent of comments throughout the permitting
process. The TAP could also serve as a valuable resource to staff planners
seeking input and guidance. Applicants could always proceed without input from
the TAP as it would remain advisory in nature.

. Innovative Programs for Select Project Types

OCCI’'s Ho'ala Loko I'a Program and SSBN offer innovative consolidation and
streamlining models for select categories of projects where a significant public
purpose exists.

Each program establishes a distinct permitting process for qualifying projects,
incorporating the following types of features:
e Consolidated and streamlined application forms (i.e., consistent form
information and entry requests);
e Tiering of projects into categories by level of potential impacts;
e Establishment of an inter-agency working group to review and comment
on projects;
e Use of Programmatic EAs and CDUAs;
e Targeted use of standardized BMPs and SOPs;
e Application of targeted BMPs in lieu of Waiver of Water Quality
Certification; and
e Assignment of OCCL as the centralized permit coordinating agency.

Likewise, for project types where a significant public purpose exists, and where
expedited permitting is justified, the County should consider establishing new,
innovative coastal permitting programs.

. Permit Questionnaire / Identifier

Coastal projects often require multiple state, county, and federal permits
requiring complex documentation and approvals from numerous agencies. A
common cause of frustration and delay is the public’s unfamiliarity with the
coastal permitting process. This often leads to untimely document submittals,
incomplete applications, unrealistic expectations, higher costs, and abandoned
projects.
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The State of Washington established the Governor’s Office for Regulatory
Innovation & Assistance. The Office created the Joint Aquatic Resources Permit
Application (JARPA). The application covers most, but not all, coastal
authorizations needed at the local, state and federal levels.

One key program feature is an automated questionnaire, which identifies the
many multi-jurisdictional permits and associated processes required of a
proposed coastal project. This enables the public to become familiar with the
breadth of the permitting process early on, avoiding costly mistakes,
unnecessary delays, and facilitating better outcomes. A similar Q&A driven
Renewable Energy Permitting Wizard is available from the Hawaii Energy Office
at https://portal.ehawaii.gov/home/online-services/renewable-energy-permitting-
wizard/

Since many projects are initiated at the County level, a similarly automated
permit identifier could facilitate consolidation and streamlining, and result in
better inter-agency and agency-applicant communication. A permitting wizard for
erosion mitigation projects could help the public and oceanfront landowners
better understand the process involved in multiple jurisdictional shorefront
situations and could help improve awareness for adaptive realignment measures
and appropriate BMPs.

. Administrative Improvements

The Maui Automated Planning & Permitting Systems (MAPPS) fully digitized the
County’s application process in April, 2022. This streamlined the submission of
documents in support of SMA and Shoreline applications, among other types of
applications. There are several other administrative and policy improvements to
further streamline SMA assessment application (SMX) processing.

1. Letter of Authorization
The Department of Public Works (DPW) only requires a form signed by
the landowner or its representative in order to authorize an applicant or
agent to apply for a building permit (Form B, attached). This contrasts
with a notarized letter of authorization required for SMA assessment
applications if the applicant is not the owner.

2. Proof of Ownership
DPW checks Real Property Tax records to verify ownership when
processing a building permit request. In contrast, an SMA assessment
application requires evidence of ownership sometimes necessitating a
copy of the property’s deed or title report.

3. Land Use Confirmation
Applicants must submit a Land Use Designation Form and have it signed
by the Department before applying for an SMA assessment. This
amounts to a separate and additional application process. Instead, the
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planner assigned the SMA assessment should verify the designations and
confirm the proposed action is permitted.

. Community Plan Designations

The County’s Real Property Tax website maps coastal hazards such as
flood zones, tsunami inundation areas, and sea level rise exposure areas
at the parcel scale. Council-adopted zoning and the State Land Use
classifications for a parcel can also be mapped using the website,
however the legend can be difficult to find and discern.

The Maui Island Plan growth boundaries and protected areas, and the
Island of Maui’s Community Plan designations should be added to the
website. Combined, the website could serve as a powerful tool to
eliminate the Land Use Confirmation form.

. Special Flood Hazard Area

The SMA assessment application affirms that a Flood Development
Permit (FDP) must be obtained prior to an SMA approval. However, FDPs
are generally required at the building permit stage. This can lead to
multiple versions of plans and multiple staff reviews. Improved
coordination between coastal planners and flood managers could reduce
permit resubmittals.

. Grading on a Coastal Property

The grading of a coastal sand dune is prohibited by MCC 20.08.075. Any
grading on a shoreline lot requires a map delineating the shoreline
setback area and any coastal dunes and the conditions of the SMA
approval must be recorded on the grading plans, along with two (2) copies
of the SMA approval letter. The purpose is to ensure the contractor is fully
aware of, and responsible for, protection of coastal dunes on oceanfront
property. However, this also applies to beach restoration, sand pushing,
and private drainage clearing projects that are intended to help mitigate
coastal erosion and restore natural beach and dune function. Therefore, it
would be prudent to revise MCC 20.08.075. A to waive these
requirements for approved SSBN projects where BMPs controlling
sedimentation and mitigating impacts to coastal dunes are addressed and
required to be implemented in accordance with the SSBN permit.
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F. Policy Recommendations
A number of changes in the SMA and/or Shoreline Rules could lead to greater
effectiveness and efficiency of the coastal zone management program. The
recommendations could be incorporated into the Department’s currently
proposed rules amendments.

1.

Remove Abutting Terminology in the SMA Rules

The SMA rules imply that only parcels abutting the shoreline require a
shoreline survey and thus only oceanfront lots have a county shoreline
setback. Question 16 on page 4 of the SMA assessment application
attempts to clarify this source of potential confusion. However, removing
the ‘abutting’ term from the SMA rules would be more effective.

Waive Some Certified Shoreline Requirements
The SMA Rules allow the Director to waive the requirement for a certified
shoreline survey based on specific criteria, however the Shoreline Rules
do not. A State Certified Shoreline Survey is valid for 12 months and
takes 3 to 6 months to obtain. The certification:
1) identifies which jurisdictions are involved and thus which agency’s
permits must be obtained,
2) determines whether there are unauthorized structures seaward of
the shoreline and thus an encroachment to be resolved, and
3) provides a baseline from which to measure the county shoreline
setback line.

For proposed actions clearly allowed within the shoreline setback area,
the certification process is inefficient when there are no encroachments.
Recent aerial or contiguous ground photographs, staff site visits,
inspections, or statements from the DLNR Maui Land Division verify the
lack of encroachments and eliminate the need for a current certified
shoreline survey. Where ‘grandfathered” encroachments exist, archival
photos and sworn testimonials or affidavits could be used to allow
processing of coastal permits with a condition to resolve the
encroachment.

For proposed actions clearly outside the shoreline setback area, the
certification process mimics what can be determined from modern aerial
photography, such as quick bird imagery, or recent surveys stamped by
licensed reputable surveyors. Measuring distances based on Real
Property Tax maps or scaled surveys and site plans can also offer
defensible ways to determine if a proposed action is within close proximity
to the shoreline setback area.
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3. Waive County Coastal Permitting Requirements for SSBN

For small-scale Category | (less than 500 cubic yard) beach nourishment,
dune restoration, sand back-passing including moving sand from
drainages, and sand pushing projects, the Director should waive the
requirement to obtain a County SMA, Shoreline, Flood Development, or
Grading permit if DLNR OCCL has approved the project. The requirement
to obtain approval from both County and State agencies is redundant,
delaying implementation of soft, natural approaches to shoreline
management.

Extend the Commission’s Authority

HRS 205A allows the Commission to extend the SMA and its authority to
the mean high-water mark. This could facilitate the concurrent and
coordinated review and processing of coastal erosion mitigation projects
by the Board of Land and Natural Resources and the Maui Planning
Commission. This change could also help facilitate the concurrent and
coordinated processing of State CDUA and County SMA/SSV permits
while still affording review and comment by the public.

SLRXA

The County’s Real Property Tax website provides the SLRXA as an
overlay selection in its map viewer tool. It could be used as an information
tool for SMA assessment applications (e.g., to report whether a proposed
action is in or out of the SLRXA). However, the County website does not
provide details on the type of exposure (passive flooding, annual high
wave flooding, or coastal erosion) or the exposure profile (0.5 feet, 1.1
feet, 2.0 feet, or 3.2 feet). In contrast, the PaclOOS website provides this
information as an interactive mapping tool that can be used to tailor the
design, configuration, materials, and mitigation measures necessary to
reduce or eliminate exposure to coastal hazards during a structure’s
lifespan. The SMA and Shoreline Setback review procedures should
require screening for SLRXA exposure.

G. MAPPS Improvements
The implementation of MAPPS has fundamentally transformed permit processing
on Maui. It has also highlighted several challenges to be remedied.

1.

Owners and Agents

Property owners often prefer to have an authorized Agent and/or
Consultant submit their applications rather than create an individual
account to upload submittals. The Agent or Consultant may in turn have a
greater awareness of what regulatory planners need and want for decision
making, thereby saving staff time educating a property owner.
Unfortunately, when an Agent or Consultant submits a prepared
application in MAPPS they are automatically listed as the Applicant and
have to ask staff to revise the roles listed in the application.
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. Application Fees

MAPPS should be designed to retain payment information, such as a
user’s credit card or bank information, for more efficient payment of
application fees. This small change would improve customer service for
those who use the MAPPS system frequently, such as large landowners,
government agencies, resorts and condominium complexes, permit
facilitators, consultants, architects, engineers, and planning firms.

. Application Questions & Entry Blocks

The questions and entry blocks for each application should be formatted in
such a way that they can be printed so applicants can gather the
information beforehand. This would save applicants time and is likely to
improve the quality and completeness of submittals to the Department.

. Applications in Flood Zones

SSAD and SMX applications should explicitly request the flood zone
where structures or activities are proposed and their elevation in relation
to base flood elevation, where applicable.

. Shoreline Setback Applications

The MAPPS SSAD application requests an extensive amount of
information with some 63 questions. Absent from these is the actual
distance of the setback line from the shoreline. There are no questions
about the method used to calculate the shoreline setback (erosion rate or
lot depth) or the source of the data (dimensions from a lot survey, or
transect numbers from a Maui Shoreline Atlas map). There is no place to
enter the dates of past shoreline surveys or their certification by the State.
While a Shoreline Survey is a required document to be submitted with the
application, a separate copy of the survey with the shoreline setback area
delineated and the proposed action’s proximity to the setback area is not
required. The aforementioned data would assist and inform decision
making.

The SSAD requires both a site plan and a separate civil plan, even if no
construction or ground alteration is proposed (such as for temporary tents,
beach restoration, pool, building, or sidewalk repairs). Question 13
requests the building permit number, but many shoreline activities such as
beach nourishment, removal of debris, or removal of deteriorated walls do
not require a building permit or civil plan.

The SSAD requests public infrastructure information but doesn’t request
the locations and types of the nearest access to the shoreline, or if access
along the shoreline is hindered and why. Questions that reiterate MCC
20.08.075 dune protections and the prohibition on importing soil into the
shoreline area would be useful additions to the SSAD application, despite
adding to its length.
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H. Tiered Processing
As discussed in previous chapters, the Department can use signed declaration
forms and a tiered assessment process to substantially streamline the coastal
permitting process on the Island of Maui.

Table 16 summarizes the report recommendations by topic and with a reference to the
section of the report where the recommendation is discussed. Key advantages for each
recommendation are also presented.

Implementing the streamlining recommendations found in this report may reduce
agency and applicant costs, allowing for resources to be directed towards other high-
priority planning and environmental programs, thereby improving coastal zone
management on the Island of Maui.
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Table 16: Summary Recommendations

TOPIC REFERENCE RECOMMENDATIONS ADVANTAGES
BMPs Chapter 3 1. Train staff to be familiar with existing tools and regulations to Improves staff knowledge of tools to
Section 3 control impacts mitigate adverse impacts
Table 4 2. Develop standardized BMP lists for common SMA development Expedites impact assessment and
impacts ensures adequate use of BMPs
SMA Chapter 3 3. Implement a Tiered SMA assessment process Expeditious
Assessment Section 4 Focuses staff time on higher yield
Table 6 projects
APCs Chapter 4 4. Adjust Tiering in response to areas of particular concern Adjusts for coastal hazard exposure
Tables 7 & 8 and sensitive areas
CatEx Chapter 5 5. Conduct Tiering of Categorical Exemptions Adjusts for coastal hazard exposure
Table 9 and sensitive areas
Declarations Chapter 6 6. Use Declarations to enhance applicant awareness and improve  Truncated expedited processing
Exhibits 1 & 2 compliance
Streamlining Chapter 7 & 9 7. Evaluate and adopt new approaches and ideas that produce Augments current procedures and
Lessons Table 13 better efficacy and environmental outcomes processes
Consolidated  Chapter 8 8. Establish inter-agency agreements to allow for concurrent and Substantially improves expediency
Permit Tables 14 & 15 consolidated permit processing and reduces duplicative agency
Processing reviews
Programmatic Chapter 8 9. Adopt programmatic applications when it facilitates a regional Moves from a parcel-by-parcel to a
applications Table 15 approach to shoreline permitting coordinated approach
10. Adopt programmatic applications when the types of impacts Captures cumulative impacts
caused by an action are common across differing locations Reduces applicant time and costs
11. Encourage holistic problem solving, dialogue, and discussion when a programmatic document is
used in lieu of separate applications
County Level Chapter 9 12. Establish an Executive level office to pursue streamlining. More efficient effective mechanisms
Actions Overview 13. Encourage ideas from the public to improve procedures. to regulate proposed actions along
14. Capitalize on the ORMP to create and implement inter-agency the shoreline
agreements
15. Develop targeted BMPs as conditions for common projects (e.g., Improved coordination between
seawall repairs) government agencies
16. Establish a Technical Advisory Panel, like the UDRB, to review
Erosion Mitigation Projects
17. Standardize BMPs and SOPs
18. Consolidate and simplify application forms
19. Make forms consistent with one another (i.e., first name, last

name, full address, etc.)

105



Streamlining Coastal Permitting

TOPIC

Permit
Questionnaire
& Identifier

SMA
Assessment
Application

SMA /
Shoreline
Rules

MAPPS

REFERENCE
Chapter 9
Overview

Chapter 9
Section E
Administrative
Improvements

Chapter 9
Section F
Policy Changes

Chapter 9
Section G
Improvements

20.

21

25.
26.

27.
28.

20.

30.

31.

32.
33.

34.

35.

36.

RECOMMENDATIONS
Develop an online questionnaire with a dropdown menu of
options to identify the types of permits required, permitting path,
and supporting documentation that would be needed across the
subject permits.

. Simplify letter of authorization (Use Public Works Form B)
22.
23.
24,

Eliminate the need for a deed, title report and proof of ownership
Eliminate Land Use Confirmation forms as a separate process
Add Maui Island Plan and Community Plan designations to Real
Property Tax online maps

Coordinate FDP/SMX reviews

Coordinate GP/SSAD

Remove the term “abutting” from the SMA Rules

Expand the waiver of shoreline certification requirements for
actions allowed in the setback area or clearly outside of the
setback area

Waive an SMX/SSAD when a Category | SSBN has been
approved by DLNR

Extend the Commission’s jurisdiction to the mean high-water
mark to facilitate concurrent and coordinated review across
jurisdictions (County, State)

Require screening for SLRXA exposure in SMA and Shoreline
Setback applications.

Update MAPPS to allow Agents to operate on behalf of
Applicants but not be the Applicant

Allow users to store payment information (credit card, bank) for
payment of application fees

Allow SM1, SM3, SMX, & SSAD question and entry blocks to be
printed out to improve the quality and completeness of submitted
applications

Require the flood hazard zone, base flood elevation, and
project’s elevation and proximity to a flood prone area on
SMA/SMX/SSAD applications

Require calculations and delineations of the shoreline setback
area on site plans and the method and math of setback
calculations in the SSAD application so that can easily judge
whether the proposed action is permissible
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ADVANTAGES
Presently used by the State Energy
Office for renewable energy project
due diligence

For Special Management Area
assessment applications, reduces
redundant forms, increases
processing efficiency, reduces
paperwork, and focuses staff time on
coastal management outcomes.

Expedient approval of soft shoreline
erosion mitigation measures

Improved shoreline management
through the regulatory process

More complete application submittals
Greater awareness of the purpose
and extent of the shoreline setback
area

More expedient processing of permit
application requests



